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Introduction

On August 5 2019 Indian government shutdown the, web connection wi the valley of
scrapping of

f India and

Jammué&Kashmir for Revocation of the'special'status of Jammu and Kashmi
the Article 370 of the Constitution ofiIndia=Article 35A of the Constituti

therefore the introduction of Jammu and Kashmir'Reorganisation Act, 2019.
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On 6th of September 2019 400 peo;l)jllé"‘c‘}‘f Kashmir Were arrested during whiehiquite 200 were
the leader of the valley which include 2 former Chief Minister of the stat ng side quite 50

leaders from Hurriyat.

On 1 October 2019, a three-judge bench consisting;r:y Ramana, Ramayyagari
Subhash Reddy and Bhushan Ramkrishna Gavai o preme Court of India, heard seven
petitions on the lockdown. The Supreme Court’s verdict that the web may be a a part of Article
19 — key to providing India’s citizenry with the ‘basic freedoms’ that include the liberty of
expression it further said the liberty of speech and expression and therefore the freedom to
practice any profession or keep it up any trade, business or occupation over the medium of
internet enjoys constitutional protection under Article 19(1)(a) and Article 19(1)(g), thus
making it a fundamental right. While pronouncing the judgment, the court stressed upon the

importance of access to information during a democratic society and expressed its concern over

the removing of rights during a casual and cavalier manner.

1 WRIT PETITION (CIVIL) NO. 1031 OF 2019.
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The court emphasised upon finding a balance between the safety concerns of State and liberty
of individuals and observed that indefinite suspension of the web isn't permissible which
repeated orders under Section 144 CrPC will amount to an abuse of power. Internet is simply
not limited to the proper to speech and expression, but several other fundamental rights like

access to healthcare and statutory welfare schemes to which an individual is legally entitled.

Background

After the Article 370 of Indian Constitution, 1950 was abro the govt of India, the govt

of India impose section 144 of Criminal Procedure Code, 1973 omplete shutdown of

mobile internet. These imposition are there in jammu and kashmir sinc ugust 2019.

According to the govt of India these restrictions and impositions are for the

Jammu and Kashmir is that the disputed areas of the Nation.

But consistent with the civilian these restriction and imposition are basically restfi€tion on there

right to access internet and these restriction are Supressing their opinion.
issues BURNISHED LAW JOURNALI

o Whether the Government can claim exemption from producing e orders passed
under Section 144, Cr.P.C. and other orders under the Suspen
® Whether the freedom of speech and expressi% ractise any profession,
or to carry on any occupation, trade or busi r the Internet is a part of the

fundamental rights under Part III of the Constitution?

o Whether the Government’s action of prohibiting internet access is valid?
o Whether the imposition of restrictions under Section 144, Cr.P.C. were valid?
o Whether the freedom of press is violated due to the restrictions?

Analysis

Supreme Court on 11 January 2020 given the verdict in case of Anuradha Bhasan and ors v.

Union of India and anr? according to which right to access internet is the part of Article 19(1)(a)

? Supa 1
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of Indian Constitution, 19503, Article 19(1)(g)* which is subject to restrictions provided under
Article 19 (6) of the Indian Constitution, 1950° and Court said internet shutdown for the long
period is impermissible. The Apex court also observed that the government cannot supress the

opinion of the other party for the sake of National Security and integrity of the Nation.

BURNISHED LAW JOURNALI

? Protection of certain rights regarding freedom of speech etc
(DAII citizens shall have the right
(a)to freedom of speech and expression;
* to practise any profession, or to carry on any occupation, trade or business.
s Nothing in sub clause (g) of the said clause shall affect the operation of any existing law in so far as it imposes,
or prevent the State from making any law imposing, in the interests of the general public, reasonable restrictions
on the exercise of the right conferred by the said sub clause, and, in particular, nothing in the said sub clause shall
affect the operation of any existing law in so far as it relates to, or prevent the State from making any law relating
to,
(1) the professional or technical qualifications necessary for practising any profession or carrying on any
occupation, trade or business, or

(i) the carrying on by the State, or by a corporation owned or controlled by the State, of any trade, business,

industry or service, whether to the exclusion, complete or partial, of citizens or otherwise.
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Supreme court affect the restriction on the elemental Right during the amount of Section 144
icle 19(1) (a)’ of the Indian
Constitution, 1950 deals with the liberty of Speech and expression

of Crpc® within the area of the jammu and Kashmir. Court s

said internet is that
the a part of expression as on the social media platform one can express opinion. But due
the web shutdown on mobile internet individualdsn't ready to express their ion as in Indian
within the survey conducted by Goveraiment of India,there are 90% popu
internet instead of broadband?®. In today’s'world the web stands because the utilized and
accessible medium for exchange of data~. The'revelution within the cybet§pace has been
phenomenal within the past decade, wherein‘the limitation of space for storing accessibility

of print medium has been remedied byrthe usage of internet.

The case of Secretary, Ministry of data & Broadcasting, Government dia during this
context, one may note that this Court, during a catena of judgments, ha gnized free speech
as a fundamental right, and, as technology has evolved, has rec d the liberty of speech

and expression over different media of expression. E through the web has gained

6 144. Power to issue order in urgent cases of nuisance of apprehended danger.

(1) In cases where, in the opinion of a District Magistrate, a Sub- divisional Magistrate or any other Executive
Magistrate specially empowered by the State Government in this behalf, there is sufficient ground for
proceeding under this section and immediate prevention or speedy remedy is desirable, such Magistrate may,
by a written order stating the material facts of the case and served in the manner provided by section 134, direct
any person to abstain from a certain act or to take certain order with respect to certain property in his possession
or under his management, if such Magistrate considers that such direction is likely to prevent, or tends to
prevent, obstruction, annoyance or injury to any person lawfully employed, or danger to human life, health or
safety, or a disturbance of the public tranquility, or a riot, of an affray.

(2) An order under this section may, in cases of emergency or in cases where the circumstances do not admit of
the serving in due time of a notice upon the person against whom the order is directed, be passed ex parte.

(3) An order under this section may be directed to a particular individual, or to persons residing in a particular
place or area, or to the public generally when frequenting or visiting a particular place or area.

(4) No order under this section shall remain in force for more than two months from the making thereof:
Provided that, if the State Government considers it necessary so to do for preventing danger to human life,
health or safety or for preventing a riot or any affray, it may, by notification, direct that an order made by a
Magistrate under this section shall remain in force for such further period not exceeding six months from the
date on which the order made by the Magistrate would have, but for such order, expired, as it may specify in
the said notification.

(5) Any Magistrate may, either on his own motion or on the application of any person aggrieved, rescind or alter
any order made under this section, by himself or any Magistrate subordinate to him or by his predecessor- in-
office.

(6) The State Government may, either on its own motion or on the application of any person aggrieved, rescind
or alter any order made by it under the proviso to sub- section (4).

(7) Where an application under sub- section (5) or sub- section (6) is received, the Magistrate, or the State
Government, as the case may be, shall afford to the applicant an early opportunity of appearing before him or
it, either in person or by pleader and showing cause against the order; and if the Magistrate or the State
Government, as the case may be, rejects the application wholly or in part, he or it shall record in writing the
reasons for so doing. D.- Disputes as to immovable property.

7 supra 4.

8 Software freedom Law Centre’s Tracker of 2019.
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contemporary relevance and is one among the main means of data diffusion. Therefore, the
liberty of speech and expression through the medium of internet is an integral a part of Article
19(1)(a)’ and accordingly, any restriction on an equivalent must be in accordance with Article

19(2)'° of the Constitution.

Internet is useful in carrying the trade and commerce in the area where it is needed. With rapid

increase in the technology India become the Gobal Hub

ctor. There are many people
who earn the bread through Internet and hence the freedom of tra commerce through the
medium of the internet is also constitutionally protected under Article I1), subject to the

restrictions provided under Article 19(6)'2.

State of Gujarat v. Mirzapur Moti KureShi.Kassab Jamat!3, the second prong o test, wherein

this Court is required to find whether the imposed restriction/prohibition waj st intrusive,

brings us to the question of balancing and propertienality. These concept not a new
formulation under the Constitution. In various parts of the Constitution, this has taken a
balancing approach to harmonize twor¢ompeéting'rightsidn the case of Mi Mills Ltd. v.

Union of India'4, and Sanjeev Coke Manufacturing Company v. M/s
Ltd"., this Court has already applied the balancing approach with respe ndamental rights
and the directive principles of State Policy. In case of CPIO v Sub handra Aggarwal'® It
is also crucial for the standard of proportionality to be a ensure that neither right is
restricted to a greater extent than necessary to fulfil the legitimate interest of the countervailing
interest in question...” which means the standard proportionality must be used as there should

neither be more restriction nor more exemption this need to balance as stated in the case of

% Supra 4.

10Nothing in sub clause (a) of clause ( 1) shall affect the operation of any existing law, or prevent the State from
making any law, in so far as such law imposes reasonable restrictions on the exercise of the right conferred by
the said sub clause in the interests of the sovereignty and integrity of India, the security of the State, friendly
relations with foreign States, public order, decency or morality or in relation to contempt of court, defamation
or incitement to an offence

H supra 5
12 supra 6

13(2005) 8 SCC 534
' (1980) 2 SCC 591
'5(1983) 1 SCC 147

'62019) SCC OnLine SC 1459.
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Chintaman Rao v. State of Madhya Pradesh!’, interpreted limitations on personal liberty, and

the balancing thereof, as follows:

“The phrase “reasonable restriction” connotes that the limitation imposed on an individual in

enjoyment of the proper shouldn't be arbitrary or of an excessive nature, beyond what's required

in the interests of the public. The word “reasonable” impli igent care and deliberation,

that is, the selection of a course which reason dictates. Legi which arbitrarily or
excessively invades the proper can't be said to contain the standard asonableness and
unless it strikes a correct balance between the liberty guaranteed in
therefore the group action permitted bysclause (6) of Article 19, it must be

therein quality.”

Even government of India cannot impaose erder secretively regarding the impo8ition of Section

144 of Crpc in the area. It should be made public and individual should know/@beuit the order.

BURNISHED LAW JOURNAL

According to Software freedom Law Centre’s Tracker of 2019 show that 1 as top the list

with maximum numbers of internet shutdown with 381 since 2012 and 6 in 2019 itself

only.!8

Jammu and Kashmir is facing internet shut since August d broadband are also not

working properly.

Temporary suspension of telecom services 2019 under Section 5(2) of indian telegraph act'’

which states there is no necesssary to publish the suspension of telecom service in the disputed

'7 AIR 1951 SC118
¥ Software freedom Law Centre’s Tracker of 2019.

' On the occurrence of any public emergency, or in the interest of the public safety, the Central Government or a
State Government or any officer specially authorised in this behalf by the Central Government or a State
Government may, if satisfied that it is necessary or expedient so to do in the interests of the sovereignty and
integrity of India, the security of the State, friendly relations with foreign states or public order or for preventing
incitement to the commission of an offence, for reasons to be recorded in writing, by order, direct that any message
or class of messages to or from any person or class of persons, or relating to any particular subject, brought for
transmission by or transmitted or received by any telegraph, shall not be transmitted, or shall be intercepted or
detained, or shall be disclosed to the Government making the order or an officer thereof mentioned in the order:
Provided that the press messages intended to be published in India of correspondents accredited to the Central
Government or a State Government shall not be intercepted or detained, unless their transmission has been

prohibited under this sub-section.]
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areas but here in Apex Court made mandatory to publish these suspension of telecom service

in the area.

Section 144, Cr.P.C?°. is one of the mechanisms that enable the State to maintain public peace.
It forms part of the Chapter in the Criminal Procedure Code dealing with “Maintenance of
Public Order and Tranquillity” and is contained in the subchapter on “urgent cases of nuisance
or apprehended danger”. The structure of the provision shows that this power can only be
invoked in “urgent cases of nuisance or apprehended danger ". While the imposition of Section

144 of Crpc needs close scrutiny by the Judicial istrate as to whether the imposition is

Necessary in that area or not.

reconsider the law

P.C. This Court,

A Bench of seven Judges in the Madhu Limaye case?! was constitu
laid down in Babulal Parate?? and the constitutional validity of Section 14
while affirming the constitutional validity_of Section 144, Cr.P.C. reitera he safeguards
while exercising the power under Section: 1445:Cr.P.C. The Court highlight
under Section 144, Cr.P.C. must be:

(a)exercised in urgent situations to prevent hatmful occurrences. Since thi wer can be
exercised absolutely and even ex pagte, ;frgq[qmg(g?ggxgqpst be sudden and

sufficiently grave”
(b)exercised in a judicial manner which can withstand judicial scrutin

In Gulam Abbas v. State of Uttar Pradesh?’, this Court held tha er passed under Section
144, Cr.P.C. is an executive order which can be questi exercise of writ jurisdiction under
Article 226 of the Constitution. The Court reiterated the circumstances in which the power can

be exercised.

it can oberseve that Section 144 of Crpc can be impose when there is need or threat to the
national security of the nation then section 144 of Crpc is imposed this agrued in case of Balula

parate where court observe:

20 Supra 7.

211978 AIR 47, 1978 SCR (1) 749.
21961 SCR (3) 423.

23(1982) 1 SCC 71
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“The language of Section 144 is somewhat different. The test laid down within the section isn't
merely “likelihood” or “tendency”. The section says that the Magistrate must be satisfied that
immediate prevention of particular acts is important to counteract danger to public safety etc.
the facility conferred by the section is exercisable not only where present danger exists but is

exercise also when there's a fear of danger.”

This Court in Ramlila Maidan Incident, In re case?* further enunciated upon the aforesaid
distinction between ‘“public order” and “law and order” situation: “The distinction between
“public order” and “law and order” is a fine one, but nevertheless clear. A restriction imposed

with “law and order” in mind would be least intruding into the guaranteed freedom while

“public order” may qualify for a greater degree of restrictio ublic order is a matter of

even greater social concern.

The Court orders passed under Section 144, Cr.P.C. have direct co ences upon the
fundamental rights of the public in general. Such an influence , if utilized in
cavalier manner, would end in severe illegalitysThis. power should be used onsibly, only
as a measure to preserve law and ordersThe order is hospitable review , in or: hat a person

aggrieved by such an action can always'approach the acceptable forum a hallenge an

equivalent . But, the aforesaid means of review will stand crippled if t der itself is
unreasoned or unnotified. This Courlﬂ in’the’ case’of Babulal Parate, also ssed upon the

requirement of having the order in writing, wherein it is clearly indicate opinion formed

by the Magistrate was based upon the material facts of the case. This held as under: “9.
Subsection (1) confers powers not on the executive but on n Magistrates...Under
subsection(1) the Magistrate himself has to form an opini there is sufficient ground for
proceeding under this section and immediate prevention or speedy remedy is desirable. Again
the subsection requires the Magistrate to make an order in writing and state therein the material
facts by reason of which he is making the order there under. The subsection further enumerates

the particular activities with regard to which the Magistrate is entitled to place restraints.”

The power under Section 144, Cr.P.C., being remedial also as preventive, is exercisable not

only where there exists present danger, but also when there's a fear of danger. However, the

b

danger contemplated should be within the nature of an “emergency” and for the aim of

preventing obstruction and annoyance or injury to a person lawfully employed.

24 WRIT PETITION (CRL.) NO. 122 OF 2011
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The power under Section 144, Cr.P.C can't be wont to suppress legitimate expression of opinion

or grievance or exercise of any democratic rights.

An order passed under Section 144, Cr.P.C. should state the fabric facts to enable review of
an equivalent . The power should be exercised during a real and reasonable manner, and
therefore the same should be gone by counting on the fabric facts, indicative of application of

mind. This will enable judicial scrutiny of the aforesaid order.

While exercising the facility under Section 144, Cr.P.C., the Magistrate is duty sure to balance
the rights and restrictions supported the principles of proportionality and thereafter, apply the

smallest amount intrusive measure.

Repetitive orders under Section 144, Cr.P.C. would be a

As per the supreme court verdict internet shutdown for a long perio e it is impermissible.

But here in this Apex Court Judgement the time period is not provided b court. This could
be challenged as the court hasn’t talked aboutdow long there is internet d be shutdown

in the area.

Similary in case section 144 of Crpc, 1973 apex court held that state can pressed the
opinion of the individual by the method ofsection144 of Crpc. This section is
the nation from the threat of National emergeney not to supressed the voice e individual.

\ BURNISHED LAW JOURNALI
But the Court silent on the government actions.

Here supreme court is also silent on the action of the Government of | as in the case of

internet shutdown or Section 144 of Crpc. This verdict is more li advisory judgement
given by the Apex court to the government and satisfy the nee petitioner. Here Supreme
Court does not hold the stringent Rules over the sarbitrary activities of the Government of

India.
Conclusion

The Supreme Court’s verdict seems to put the apex court of the country in that unenviable
position. ‘Reasonableness of Section 144 orders must be assessed based on territorial reach,
nature of restrictions and time period,” the Bench said on Friday. And it is the lack of
‘reasonableness’, which has certainly shrunk in governance, law and order in the name of

‘control’, that the court has questioned and demands to be restored. The power under Section
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144, Cr.P.C can't be wont to suppress legitimate expression of opinion or grievance or exercise

of any democratic rights.
The court made it clear that an indefinite suspension of internet services is impermissible.

Suspension are often for “temporary duration” only, and must “adhere to the principle of

proportionality and must not extend beyond necessary duration”.

An order suspending internet services indefinitely is impermissible under the Temporary
Suspension of Telecom Services (Public Emergency or Public Service) Rules, 2017.
Suspension can be utilized for temporary duration only. SC declare that the liberty of speech
and expression and therefore the freedom to practice any profession or keep it up any trade,

business or occupation over the medium of internet e nstitutional protection under

Article 19(1)(a) and Article 19(1)(g). The restriction upon such ental rights should be

in consonance with the mandate under Article 19 (2) and (6) of the itution, inclusive of
the test of proportionality. SC direct the respondent State/competent aut ies to review all

orders suspending internet services forthwith'
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