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THEME –INTERNATIONAL COMMERCIAL ARBITARTION 

 

ABSTRACT: 

International commercial arbitration is widely alternative method of dispute resolution. It is 
regarding disputes arising out of commercial transactions conducted across national boundaries 
and it allows the parties to bypass litigation in their national courts. This article is having an 
framework where the confidential of norms in arbitration is in question and talking about the 
development and demerits of the arbitration with respect to international arbitration. The 
businesses, large enterprises have quickly expanded themselves beyond the country and this is 
also helpful for development and changes the mindset of the people. It requires the agreement of 
the parties, which is usually given via an arbitration clause that is inserted into the contract or 
agreement. The decision of the arbitrator(s) is final and binding on the parties on the basis of 
their initial agreement to arbitrator. Basically, this paper focus on actually the role of arbitration 
with respect to international disputes and somehow related to Indian economy .Here , helps 
deeply understanding of the practice of internationalcommerical arbitration by helping of 
international advocates , researchers and other legal persons . 

 

INTRODUCTION:  

With the advent of globalization and liberalization regimes, the world has become a global 
village. Business organizations have expanded themselves beyond borders and it is increasingly 
important to have a flexible and quick way of resolve the disputes. Agreements and contracts 
concluded between the commercial organizations have often gone unsightly , thus, giving rise to 
disputes which do not arise within the confines of municipal law of a particular country because 
the transactions are ‘transboundary’ in nature. Adjudication of cross-border business disputes 
requires  expertise of a different kind, especially when the disputed organization come from 
nations following different legal systems, such as  common law system and civil law system  and 
then, we had to set up an  international commercial arbitration process . Arbitration is the 
preferred dispute resolution process chosen by parties, wherein parties voluntarily agree to 
submit their case to a neutral third party and agree to be bound by its decision. In most of cases, 
issuing a final and binding decision issued.  The method of choice for dispute resolution in 
international commercial transaction is fast becoming a matter of choice. 

 

INTERNATIONAL COMMERCIAL ARBITRATION IN RELATION TO INDIA: 
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In India the arbitration law is governed by the Arbitration and Conciliation Act of 19961. The 
1996 Act is based on the Model law of the UNCITRAL2 . Generally speaking, the 1996 Act is 
divided into two parts- part I and part II. Part I of the 1996 Act concerns domestic arbitrations 
while Part II concern International Commercial Arbitrations. 

 Acc to Section 2(1)(f) of The Arbitration and Conciliation Act, 1996 defines an International 
Commercial Arbitration i.e. , Arbitration with respect to  disputes arising out of legal 
relationships, whether contractual or not, considered to be commercial under the law in force in 
India and where at least one of the parties3 is— 

• A person who is a national of , or habitually resident in, any country other than India or, 
• An entity incorporated in any country other than India  
• A company or  association of  persons or a body of individuals whose central 

management and control is exercised in any country other than India; 
• A Government of foreign country. 

 

The scope of this section has been determined by the Supreme Court in the case of TDM 
Infrastructure Pvt. Ltd. v. UE Development India Pvt. Ltd4 , where despite having a foreign 
control, the Supreme Court concluded that, “a company incorporated in India may have Indian 
nationality only for the purpose of the Act.”  

Sir Michael John in his famous writing said that,  Transnational Arbitration in English Law is  
the essence of the theory of ‘transnational arbitration’ is that the institution of international 
commercial arbitration is an autonomous legal entity which is independent of all national courts 
and all national systems of law. One of the primary objectives of transnational movement is to 
break the links between the arbitral process and the courts of the country in which the arbitration 
takes place5.  

 

WHAT IS COMMERCIAL? 

In accordance with the  Model law,  a board interpretation of the term  “commercial” should be 
given to matters arising  from all relationships of a commercial nature, whether contractual or 
not. Relationships of a commercial nature include, but are not limited to, the following 

	
1 The Preamble to the 1996 Act proceeds as follows: “An Act to consolidate and amend the law relating to domestic 
arbitration, international commercial arbitration and enforcement of foreign arbitral awards as also to define the law 
relating to conciliation and for matters connected therewith or incidental thereto.”   
2 UNITED NATION COMMISSION ON INTERNATIONAL TRADE LAW. 
3 http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/06-54671_Ebook.pdf .	
4 2008(2) UJ SC0721. 
5 Sir Michael John, Transnational Arbitration in English Law, 133, CURRENT LEGAL PROBLEMS, 1984. 	
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transactions: any trade transaction for the supply or exchange of goods or services, distribution 
agreement , commercial representatives , factoring ,leasing ,construction of works , licensing 
,investment ,  financing , insurance, exploitation agreement or concession, joint venture and other 
forms of industrial or business cooperation , transport of goods and services or tourist  by air, 
sea, rail or road . 

WHAT IS THE INTERNATIONAL COMMERCIAL CONTRACT? 

ü Parties Have offices in different countries. 
ü Place of performance is in a country other than where one or both parties have their place 

of business 
ü The contract concerns property in a foreign country. 
ü One or both parties have their principle assets in country other than the place of 

performance. 
ü Third parties (e.g.  Providers or third parties) who have an interest in the performance 

must perform their obligations in a country other than their place of business. 

 

THE REGULATORY FRAMEWORK FOR INTERNATIONAL COMMERCIAL 
ARBITRATION: 

 

1. AD HOC AND INSTITUTIONAL ARBITRATION 

Ad hoc arbitration:  

The parties shall adopt their own Rules of procedure in relation to the arbitral proceedings. Rules 
establishing the tribunal, regulating the administration and the conduct of the arbitral proceeding 
shall chosen by the parties. 

Advantage: Inherently flexible to meets the needs and wishes of the parties concerned. 

Some say it is less expensive, but is it? Look at the short term and long- term gains and losses 

Disadvantage: Time consuming and dependent on the efficiency of the legal system of the place 
of arbitration and on the intention of the parties. 

 

Institutional arbitration:  
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The parties will incorporate a clause in their arbitration agreement a clause specifying that the 
arbitration process will be administered by a specialized arbitral institution and  in accordance 
with  its Rules of Procedure. 

Advantages: Rules that have been established and revised on regular basis; the issue of quality 
control as well as credibility. 

Disadvantage: Expenses and fees are fixed, and there is lack of flexibility in certain rules such 
as rules governing time limits in the arbitration process. 

 

2. ARBITRAL INSTITUTIONS 

There are a considerable number of arbitral institutions around the world and each institution 
tends to have its own book of rules.  

Example of this - 

Ø The International Chamber of Commerce (ICC) and its International “Court” of 
Arbitration 

Ø The London  Courts of International Arbitration6 
Ø The WIPO Arbitration and Mediation Centre. 

 

3. REGULATION OF INTERNATIONAL ARBITRATION 

International commercial arbitration shall depend on the support of different systems of law 
including: 

1- The arbitration agreement. 

2- International laws as well as national laws, in particular the national law of the place of 
arbitration or the law of the place where the award is to be recognized and enforced.  For 
example, the validity of an award may depend on the procedural law of the place of residence.  

3- International treaties and worldwide arbitration procedural codes of practices. It is vital to 
recognize the effect of national legal guidelines on global arbitration, but this impact should no 
longer be exaggerated. Since the arbitration system are governed by a number of exclusive legal 
systems such as the New York convention and the rules of Procedure (ICC) and (AAA).  

 However, that allows you to have a powerful worldwide arbitration machine we need to link up 
the national systems of regulation through treaties and convention. 

	
6 LCIA. 
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 There have been several treaties, the most essential are:  

o The GENEVA PROTOCOL on Arbitration Clauses of 1923. 
 

o The GENEVA CONVENTION For the Execution of Foreign Arbitral Awards of 1927- 

The protocol and the convention were landmark treaties because they were the first multilateral 
text in the field of Arbitration.  

The Geneva Protocol provided for the recognition of arbitration agreements whether ex ante or 
ex post. It also established the will of the parties and the lex fori as the framework of the 
proceedings. 

The Geneva Convention recognized and enforced awards issued in accordance with the Geneva 
Protocol from jurisdictions of the parties to the Convention. It essentially dealt with the 
recognition and enforcement of awards in foreign jurisdictions.  

Both the Geneva Protocol & Convention were “rather successful but flawed”.  

 

o The NEW YORK convention of 1958- 

This convention was introduced in order to reform and improve the Geneva Convention and the 
Protocol. This is the most important treaty relating to international commercial arbitration, why? 
Because, this convention helped to transform international commercial arbitration into one of the 
most popular mechanisms of resolving international commercial disputes.  

The most important function of NYC is to provide universal recognition and enforcement of the 
arbitral awards. As a result of its popularity there are more than 140 States Parties to the 
convention. Overall the convention has proved to be beneficial, but there are some 
issues/problems with the convention. For example:  

- There is no definition of the arbitration under the NYC. 

-The written requirement of the arbitration agreement is too rigid. 

-The enforcement of interim orders is not properly addressed.   

o The EUROPEAN Convention on International Commercial Arbitration of 1961- 
This became the primary treaty to apply the words “International Commercial 
Arbitration”. 
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ADVANTAGES AND DISADVANTAGE OF INTERNATIONAL COMMERCIAL 
ARBITRATION : 

Although the usual way of resolving disputes is to bring them before a national court of law, the 
popularity of arbitration as means of resolving international commercial disputes has increased 
considerably over the last several decades. The question arises as to why parties choose to go to 
arbitration rather than to an established national court and why arbitration becomes a common 
method for resolving international commercial disputes7. Irrespective of the popularity of 
international commercial arbitration as an alternative method for resolving international 
commercial disputes, this method has, in many respects both reinforced and failed. 

 

An Enforceable Decision_- 

The final decision of an arbitral tribunal, which is a binding decision rather than a 
recommendation, is a directly enforceable decision both nationally and internationally. In this 
respect, the award of the arbitral tribunal is different from the judgment of a national court of 
law. 

Flexibility of Arbitral Process- 

In an arbitration process there are no standard rules that must be followed. International 
commercial arbitration shall give  the parties a great deal of freedom to agree on rule of 
procedure  and  Schedules and the choice of technically qualified to be most appropriate 
circumstances of their unique dispute. 

Confidentiality- 

International commercial arbitration is essentially a private process, in which the  press and 
public are not entitled to be present as opposed to proceedings before national courts and the 
confidentiality of arbitral proceedings is often seen as one of the important advantages of 
arbitration. 

Cost and Delay- 

International commercial arbitration is a costly process for the parties as they must pay the fees 
and expenses of the arbitrators. Basically, it may be important to pay the administrative fees and 
expenses of an arbitral institution.8 Such expenses will be increased if there is more than one 
member of the jury or where the arbitral body is concerned. In addition to arbitration fees, the 

	
7 Casella, 1996. 
8 2004. 
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cost of hiring rooms for meetings and hearings may be incurred instead of using the public 
facilities of the courts of law.9 

 

CONCLUSION: 

If India is to make progress in the field of International Commercial Arbitration, the law as laid 
down by the Parliament and the interpretation given to it by the Apex Court must be the same. If 
that doesn’t happen, cross-border investments (FDI) in India will retain to decline, with the 
countries  around global over doubting our international integrity, locating India, not “fine-
tuning”  but rather “musical-chairing” with the ‘interpretative skills’ in admire of the rules 
enacted to arbitrarily promote what  best suits its national bodies. That said, what else needs to 
be seen is that, there is no re-circulation back to the days of the 1940 Act, in respect of which the 
Supreme Court  has once observed, ‘let not arbitral proceedings be conducted in such  way as to  
make the lawyers laugh and legal philosophers weep’ . 
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