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INTRODUCTION 

Arbitration for the first time codified in India in the year 1899 when Indian Arbitration 

Act, 1899 was passed as statute but at that time it was applicable in Madras, Bombay and 

Calcutta. In 1996 Arbitration and Conciliation Act, 1996 was enacted which repealed the 1940 

act. It was based on UNCITRAL Model Law on International Commercial Arbitration, 19851. 

The 1996 was adopted to make the process of arbitration convenient and to decrease the burden 

of court. 

The Arbitration and Conciliation Act 1996 lacked in a lot of dimensions in 

implementation. But this act was uniform in all of the nation. It was brought for speedy justice 

and to provide the parties a place to settle their disputes. So that they do not have to run for the 

court proceedings. This can in turn save time and money of the parties. As our courts are heavily 

burdened by the causes so it will also allow the courts in lessening in the number of cases. 

POSITION IN ACT 

In section 342 an issue was that if an application for setting aside arbitral award is filed 

it automatically stayed execution of the award.3 In 2015 amendment act sec 36(3) required 

award debtor to stay against enforcement of award to make an application. It caused a lot of 

confusion that this provision was either applicable retrospectively or prospectively.Justice 

Srikrishna committee Report4 published in 2017 recommended that 2015 Amendment Act was 

prospective in nature. Before legislature clarified on application of 2015 amendment act 

Supreme Court in BCCI V Kochi Cricket Private Limited decided that the act was prospective 

	
1United Nations on International Commercial Arbitration, 21 June 1985, UN/doc. A/40/17 Annex I. 
2 The Arbitration And Conciliation Act No. 26 of 1996. 
3 NALCO Ltd v Pressteel & fabrication ltd 2004 1 SCC 540 (India). 
4 Justice Srikrishna, Report of the High Level Committee to Review the Institutionalisation of Arbitration 
Mechanism in India – available at http://legalaffairs.gov.in/sites/default/files/Report-HLC.pdf  
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in nature but court also decided that amendment act 2015 would apply on award passed under 

section 36 whether the proceeding started before the enforcement of the amendment act. 2019 

Amendment act repealed sec 26 and inserted sec 87 to clarify that Amendment Act 2015 was 

prospectively. 

In 2015 Amendment Act 2015 sec 34 was narrowed to extent of challenge of arbitral 

award 2015 Amendment Act amended sec 36 of the act and it stipulated that there will be no 

automatic stay, for stay there shall be specific application and to deposit 50-100% of arbitral 

award amount but there was ambiguity that whether Section 36 is applicable prospectively or 

retrospectively which was settled in 2019 Amendment act 2019 but judgment pronounced in 

Hindustan construction company v UOI5 reverted to “BCCI vs Kochi cricket pvt.”.6  

Section 26 of 2015 Amendment Act stated ”Act not to apply to pending arbitral 

proceeding: Nothing contained in this act shall apply to the arbitral proceedings commenced, 

in accordance with the provisions of section 21 of the principal act, before the commencement 

of this act unless the parties otherwise agree but this act shall apply in relation to arbitral 

proceedings commenced on or after the date of commencement of this act.”7  Section 87 which 

states that unless parties agree the provision of the Amendment act 2015 will not apply to 

arbitration proceeding. Although Section 87 of 2015 Arbitration and conciliation (Amendment) 

Bill 2018 at the time was criticised in the decision of “BCCI vs Kochi cricket pvt.” ltd but the 

bill turned into act. Moreover, Section 26 was repealed to pave the way for sec 87.8 

IN RE: Hindustan Construction Company v. Union of India 

Facts in Brief: -Plaintiff Hindustan construction company (HCC) is an engineering and 

construction company and undertook projects from various government bodies as contractor. 

Due to delay and cost overrun led to dispute between government bodies & HCC. In Arbitration 

proceeding many awards were favourable to HCC. These awards were challenged as per section 

34 and section 87 of Arbitration (Amendment) Act 2019. The award debtors were successful in 

putting an automatic stay on the arbitral awards. This created hurdles for companies such as 

HCC who are bona fide award creditors.  This also challenges the fact that if HCC files a suit 

as an operational creditor for purpose of IBC will be rejected as disputed debt. 

	
5 WP(Civil) No. 1074 of 2019 (India). 
6 (2018) 6 SCC 287 (India). 
7 S. 26 The Arbitration and Conciliation (Amendment) Act No. 33 of 2019 
8The Arbitration and Conciliation (Amendment) Act No. 33 of 2019 
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Arguments advanced: - By HCC that “The Arbitration act 1996” is based upon the 

UNCITRAL Model Law on International and Commercial Arbitration, section 36(2) of which 

specifically refers to applications for setting aside or suspension of an award.” 

It is also argued by HCC that section 87 is violative of article 14, 19(1)(g), 21 and 300-A of the 

constitution of India and it is also against the object of the arbitration act 1996. 

UNION OF INDIA(UOI) argued that decision in BCCI case the interpretation of Sec 26 is 

declaratory in nature and it did not repeal the statutory provision contradicting its decision. 

Court do not reflect the intent of legislature. Parliament clarified its own intent by repealing 

Section 26 and adding Section 87. It was also argued by UOI that writ petition can’t be recovery 

petition as certain provision of Insolvency and Bankruptcy code (IBC). IBC does not deal for 

recovery of debts but it’s there to resolve stressed assets. 

Finding: - Supreme Court held that addition of Section 26 was unconstitutional as it was 

arbitrary. Section 87 was introduced on recommendation of Justice Shrikrishna committee 

report. Arbitrariness of Section 87 was already decided in BCCI judgement. But Section 87 was 

legislated and included in statute. 

Supreme Court held that government bodies performs governmental function and is 

intractable to the provision of IBC. 

CONCLUSION 

Section 36 of Arbitration Amendment Act 2015 was saved from defeating. Parties challenging 

Arbitral Award either post or prior to commencement of the amendment act 2015 will apply on 

either scenario. Insertion of Section 87 was faulty as Supreme court has held it invalid while it 

was in the form of bill but the legislature passed the bill and converted this faulty provision as 

an act. The committee recommending something should also keep a tab on latest development 

in that field.  

 


