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ABSTRACT 

The freedom of religion is guaranteed by the Indian Constitution to its citizens. Modern India 

came into existence in 1947 and the Constitution’s Preamble states that it is a secular1 

country. The term “Conversion” has many connotations and generally, it means “the process 

of changing or causing something to change from one form to another.” 2 But in a very 

restricted sense, Conversion only applies to one’s change of religion. It is also known as 

proselytism3[speaking footnotes are discouraged]. Conversion from one religion to another 

has far-reaching consequences. A mere declaration, oral or written cannot be said to have 

resulted in conversion. Similarly, just any formality or ceremony would not suffice. In such a 

case, the mode of proof of conversion becomes an issue. Then, there are other legal issues 

surrounding the subject in the present times which have swelled up time and again in 

different cases, like whether or not a Hindu husband, married under Hindu law, by embracing 

Islam, can solemnize the second marriage. 

 

 

 

 

 

 

 

 

 

 

	
1The Constitution was adopted by the India Constituent Assembly on 26 November 1949, and came into effect 

on 26 January 1950.The Constitution declares India to be a sovereign, socialist, secular, democratic republic, 
assuring its citizens of justice, equality, and liberty, and endeavours to promote fraternity among them. The 
words "socialist" and "secular" were added to the definition in 1976 by constitutional amendment. 

2Conversion <http://www.oxforddictionaries.com/definition/english/conversion> last accessed: 18/03/2015. 
3A new convert to a religious faith. 
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INTRODUCTION 

The Constitution of India aims at securing freedom of religion and freedom of conscience and 

at the same time it seeks to create harmony among all religions. Henceforth, it is suitable to 

the pluralistic society and historical lineage.  

There is no rule of Hindu law which forbids the subsistence of a marriage, one of the parties 

to which has ceased to be a Hindu. The marriage being indissoluble the rule was firmly 

established that conversion did not per se act as dissolution of marriage. The law was 

modified to some extent by the Native Convert’s Marriage Dissolution Act, 1866. The Hindu 

marriage under the Act is one solemnised between persons who are Hindus in the wide 

connotation of the term and the legislature has now laid down that the conversion of one of 

the spouses to any other religion affords a ground to the other spouse to seek dissolution to 

the marriage.4 

 

FREEDOM TO PRACTISE AND PROFESS RELIGION OF ONE’S 

OWN CHOICE 

The freedom of conscience and the right to profess, practise and propagate religion is 

enshrined in Article 25 of the Constitution. The equality of all religions is expressly 

recognized by Article 25 thereby emphasizing the cherished ideal of secularism. The 

expression ‘practice’ is concerned primarily with religious worship, ritual and observations. 

Propagating the religion connotes the right to communicate the religious beliefs to others by 

expounding the tenets of that religion. Of course, in the name of propagation, no one has a 

right to convert a person to another religion under pressure or inducement (vide Rev. 

Stainslaus v. State of Madhya Pradesh).5 Religious practices are as much a part of religion as 

religious faith or doctrines (vide The Commissioner, Hindu Religious Endowments, Madras v. 

Shri Lakshmindra Thiratha Swamiar of Shirur Mutt)6. The fundamental right to freedom of 

conscience and the right to profess, practise and propagate a religion is subject to the 

	
4 S.A. Desai, “Mulla Principles of Hindu Law”, Vol II, Lexis Nexis Butterworths, New Delhi,20th edn, 2007, p. 
146. 
5 AIR 1977 SC 908. 
6 AIR 1954 SC 282. 
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considerations of public order, morality and health. Clause 2 of Article 25 preserves the 

power of the State to make a law regulating any economic, financial, political or other secular 

activity which may be associated with religious practice. Article 26 gives effect to the 

concomitant right of the freedom to manage religious affairs and this right is again subject to 

public order, morality and health. Articles 25 and 26 undoubtedly extend to rituals also and 

not confined to doctrine. It is well-settled that the freedom of conscience and the right to 

profess a religion implies freedom to change the religion as well [cite a source here]. It is 

pertinent to mention that Article 18 of the Universal Declaration of Human Rights 

specifically lays down that the freedom of conscience and religion includes freedom to 

change the religion or belief. The right to freedom of conscience thus implies the individual 

right of a person to renounce one’s religion and embrace another voluntarily.  

The change from one religion to another is primarily the consequence of one’s conviction that 

the religion in which he was born into has not measured up to his expectations––spiritual or 

rational. The conversion may also be the consequence of the belief that another religion to 

which he would like to embrace would better take care of his spiritual well-being or 

otherwise accomplish his legitimate aspirations. The reason for or propriety of conversion 

cannot be judged from the standards of rationality or reasonableness. At times, it may be hard 

to find any rational reason for conversion into another religion. 

Any discussion on conversion generates thoughts on religion and religious faith. There is no 

precise definition of religion. ‘Religion’ is a matter of faith. Belief in God is not essential to 

constitute religion [cite a source here]. In Shirur Mutt case (AIR 1954 SC 282), Mukherjee, J 

made the following pertinent observations on religion and Hindu religion in particular: 

“Religion is certainly a matter of faith with individuals or communities and 
it is not necessarily theistic. There are well known religions in India like 
Buddhism and Jainism which do not believe in God or in any Intelligent 
First Cause. A religion undoubtedly has its basis in a system of beliefs or 
doctrines which are regarded by those who profess that religion as 
conducive to their spiritual well-being, but it would not be correct to say 
that religion is nothing else but a doctrine or belief. A religion may not only 
lay down a code of ethical rules for its followers to accept, it might prescribe 
rituals and observances, ceremonies and modes of worship which are 
regarded as integral parts of religion and these forms and observances 
might extend even to matters of food and dress.” (para 18) 
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WHAT IS CONVERSION? 

Conversion, like a marriage, is a solemn act. When a person adopts another religion by 

formally converting to it (in accordance with the formalities prescribed by the religion to 

which conversion is sought), he ceases to be the follower of his former faith and becomes the 

follower of his new faith. Ordinarily, conversion is effected by undergoing the formalities or 

ceremonies of conversion laid down by the religion to which conversion is sought.7 

Conversion from one religion to another has far-reaching consequences––social and legal. It 

affects succession, marital status, and also the right to seek elective office. The impact is so 

deep that divorce can be granted on the grounds of the spouse converting into another 

religion (vide Section 13(1)(ii) of the Hindu Marriage Act). Upon conversion, a person may 

be governed by a different personal law. The right to contest in elections from a constituency 

reserved from SCs / STs might be lost if the person who has changed the religion happened to 

be a member of Scheduled Caste or Tribe [cite a source here]. Thus, the event of conversion 

is of critical importance from the point of view of rights and disabilities of a convert. 

Conversion cannot be treated as an event which can be achieved through a mere declaration–

–oral or writing. At the same time, no particular formalities or ceremonies are required 

according to the law, as declared by the Supreme Court. No such ceremonies are specifically 

prescribed in any religious texts or precepts, though certain ceremonies like ‘Sudhi’ (in the 

case of Arya Samajists) and ‘Baptism’ (in the case of Christians) are gone through in practice 

in some cases. Credible evidence of the intention to convert followed by definite overt acts to 

give effect to that intention is necessary. The subsequent conduct of the convertee is also 

important in concluding that conversion, in its true sense, had taken place and there was 

genuine conversion. The evidentiary facts which establish conversion have been time and 

again stated by the Supreme Court, while observing that no specific ritual or ceremony is 

required. Satisfactory evidence of conversion which has always been insisted upon by the 

Courts is necessary especially when we hear a plethora of complaints [citations of examples 

of a few of the plethora of complaints/cases are required herein] of manipulated conversions 

for extraneous reasons or as a result of undue pressures. 

Under Hindu Law, a person does not lose his faith by the mere renunciation of it; nor does he 

belong to another faith by merely professing it or practising it. The Dharmashastra did not 

	
7 Paras Diwan, “Law of Marriage & Divorce”, Universal Law Publishing Co., Delhi, 5th edn, 2008, p. 481. 
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prescribe any ceremony for conversion to Hinduism. It seems that ancient Hindu law did not 

provide for conversion of followers to other religions. Among the Hindus, it is only the Arya 

Samajists who prescribe a ceremony of conversion, known as ‘sudhi’. A person who 

undergoes the ceremony of ‘sudhi’ converts to Hinduism as an Arya Samajist Hindu. A non-

Hindu becomes a Hindu if he undergoes the ceremonies of conversion.8 

In a series of cases 9  culminating with the Supreme Court decision in Peerumal v. 

Poonuswami, 10  it has been laid down that a person may also become Hindu if, after 

expressing an intention, expressly or impliedly, he lives as a Hindu and the community or 

caste, into the fold of which he is ushered in, accepts him as a member. In such a case, one 

has to look to the intention and conduct of the convert, and if the consensus of the community 

into which he was initiated is sufficiently indicative of his conversion, then the lack of some 

formalities cannot negative what is an accomplished fact. Here, no formal ceremony of 

purification or expiation is necessary to effectuate conversion.11 [cite the para/page number] 

A person who is a reconvert to Hinduism, Jainism, Buddhism or Sikhism is also a Hindu, 

both under the uncodified Hindu law12 and codified Hindu law13. The Kerala High Court in 

Mohandas v. Devaswom Board,14 has gone a step further from the proposition propounded by 

the Supreme Court in Perumal v. Poonuswami.15 It held that when a person declares that he is 

a follower of the Hindu faith and if such a declaration is bona fide, it amounts to his having 

accepted the Hindu approach to God. He becomes a Hindu by conversion. 

 

 

 

 

 

 
	

8 Kusum v. Satya, (1903) 30 Cal 999. 
9 Durgga v. Sudarsanswami, (1940) Mad 653; Sethalakshmi v. Poonuswami, (1966) 2 Mad 374. 
10 AIR 1971 SC 2352. 
11 Supra 7. 
12 Vermani v. Vermani, AIR 1943 Lah 51. 
13 See Explanation (c) of sub-section (1) of section 2 of the Hindu Marriage Act, 1955. 
14 1975 KLT 55. 
15 AIR 1971 SC 2352. 
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CONVERSION AS A GROUND FOR DIVORCE UNDER HINDU LAW 

A Hindu marriage under the Act is one solemnized between persons who are Hindu as 

contemplated by Section 2. The Act does not forbid the continuation or subsistence of a 

marriage between parties one of whom has ceased to be a Hindu. That is, on the conversion 

of one of the parties to the marriage to another religion the marriage does not stand dissolved. 

The Supreme Court has held in Sarla Mudgal, President, Kalyani v. Union of India, that 

conversion to Islam and marrying again would not, by itself, dissolve the Hindu marriage 

under the HMA.16 In the Review Petition against this judgement in Lily Thomas v. Union of 

India, Saghir Ahamd, J upheld the ruling of the Sarla Mudgal’s case stating: “...conversion or 

apostasy does not automatically dissolve a marriage already solemnized under the Hindu 

Marriage Act. It only provides a ground for divorce under Section 13.” He reiterated this 

opinion in the next para as follows: 

“Change of religion does not dissolve the marriage performed under the 
Hindu Marriage Act between two Hindus. Apostasy does not bring to an 
end the civil obligations or the matrimonial bond, but apostasy is a ground 
for divorce under Section 13 and also a ground for judicial separation 
under Section 10 of the Hindu Marriage Act.”17 [cite the para/page number] 

Under this Section, however, the conversion of a spouse to any other religion affords a 

ground to the other spouse to claim a divorce. The right to get a divorce under this law is 

given to the party who continues to be a Hindu.18 

Thus, without obtaining a divorce, the non-converting spouse cannot marry again. 

Concerning the converting spouse, the Act says nothing as to whether its anti-bigamy 

provision or any other provision would cease to apply to him or her. In the absence of a clear 

statutory provision on this point, it has always been a contentious issue if a married man 

governed by this Act can upon his conversion to Islam contract a second bigamous marriage 

which is permissible under Muslim law. Unexceptional abolition of bigamy for the Hindus, 

Buddhists, Jains and Sikhs has created a serious problem for those married men among these 

communities who for some reason or the other, justifiable or not, want to marry again. The 

new law requires them to first have the existing marriage legally dissolved. Unfortunately, 

although the Hindu Marriage Act makes room for dissolution of marriages, the cumbersome 

	
16 (1995) II DMC 351 para 21 (SC). 
17 AIR 2000 SC 1650. 
18 Kumud Desai, “Indian Law of Marriage & Divorce”, Wadhwa and Company, Nagpur, 6th edn, Reprint 2005, 
p. 158. 
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judicial process in the civil courts given the jurisdiction under the Act has turned divorce 

proceedings into vexatious and long-drawn-out struggles. There are genuine cases of broken 

marriages, as also those in which people dishonestly want to kick out their first wives and 

take new partners––the former cases, of course, outnumber the latter. Those married men 

who want to marry again have no religious inhibition, since they believe that their religion 

allows them to have their wish; they do not mind violating the newly imposed legal ban on 

bigamy without any religious sanction for it. To avoid the penalties threatened by the new 

law to be inflicted on bigamists they, however, need a 'device'. Various 'devices' are 

suggested by those who are always ready to help lawbreakers––a fake conversion to Islam 

being foremost among these devices.  

The law of monogamy under the Hindu Marriage Act is, indeed, full of serious shortcomings 

and loopholes. Combined with the Act's provisions relating to marriage rites, it provides in-

built devices for easy avoidance of all the consequences of its violation.  
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CONVERSION- NATURE OF AND ESSENTIALS TO BE PROVED 

The Courts have consistently held that the law does not require any particular ceremony or 

ritual for conversion. But what is necessary is a bona fide intention to convert to another 

religious faith accompanied by conduct unequivocally expressing that intention. The 

satisfaction of the courts on this aspect should necessarily be present and the filing of a 

declaration of conversion before a prescribed authority is one of the important aspects that 

aids the Court in reaching such satisfaction, but that should not be the sole criterion.  

A Division Bench of Kerala High Court, in a matrimonial case in Betsy and Sadanadan v. Nil 

(Mat Appeal No. 339 of 2009), while dealing with a joint application moved by the parties 

for dissolution of marriage under Section 13B of the Hindu Marriage Act, 1955, examined 

the issue whether in the absence of any specific procedure prescribed under pristine Hindu 

law, custom, and the statute governing conversion, what the approach of the court should be 

and whether there is a need for legislative intervention so as to make the law simple and user-

friendly. 

It has been held in several cases, including the pronouncements of the Supreme Court, that no 

particular formalities or religious rituals or ceremonies are necessary to bring about 

conversion or reconversion. In the case of Punjabrao v. Dr. D.P. Meshram and others (AIR 

1965 SC 1179), it was observed that the presence of a ‘Bhikku’ on the occasion of a function 

held for the conversion of Hindu Harijans into Buddhism and compliance with particular 

rituals is not necessary; so also, the signature of a converted person in a register for the 

conversion is not obligatory. In Perumal Nadar (dead) by Legal Representative v 

Ponnuswami Nadar 19  (minor), the principle was reiterated that no formal ceremony of 

purification or expiation is necessary to effectuate conversion. Similarly, in S. Anbalagan v. 

B.	 Devararajan and others,20 the Supreme Court examined the legal position regarding the 

caste status on conversion or re-conversion to Hinduism and held that no particular ceremony 

was prescribed for reconversion to Hinduism. The Karnataka High Court observed in Sujatha 

v. Jose Augustine (II (1994) Divorce & Matrimonial Cases 442) that to be a Christian, one 

must truly profess the Christian faith and the fact that one has undergone the ceremony of 

baptism may not by itself be sufficient to hold that he or she has become a Christian. The 
	

19 AIR 1971 SC 2352. 
20 AIR 1984 SC 411. 
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fundamental thing to be established before one can be held to be Christian is that the person 

concerned truly believes in and professes the Christian faith.  

The test of conversion has been put thus by the Supreme Court in Perumal Nadar v. 

Ponnuswami (supra): 

“A person may be a Hindu by birth or by conversion. A mere theoretical 
allegiance to the Hindu faith by a person born in another faith does not 
convert him into a Hindu, nor is a bare declaration that he is a Hindu 
sufficient to convert him to Hinduism. But a bona fide intention to be 
converted to the Hindu faith, accompanied by conduct unequivocally 
expressing that intention may be sufficient evidence of conversion. No 
formal ceremony of purification or expiation is necessary to effectuate 
conversion”. (para 6) 

The Supreme Court also observed, “in our judgment the finding of the courts below that 

Annapazham was converted to Hinduism before her marriage to Perumal is amply supported 

by evidence.” [cite a source] 

Kailash Sonkar vs. Smt. Maya Devi21 dealt with a case of reconversion wherein the Supreme 

Court adopted a similar approach, observing:  

“In our opinion, the main test should be a genuine intention of the 
reconvert to abjure his new religion and completely dissociate himself from 
it. We must hasten to add here that this does not mean that the 
reconversion should be only a ruse or a pretext or a cover to gain mundane 
worldly benefits so that there conversion becomes merely a show for 
achieving a particular purpose whereas the real intention may be shrouded 
in mystery. The reconvert must exhibit a clear and genuine intention to go 
back to his old fold and adopt the customs and practices of the said fold 
without any protest from members of his erstwhile caste.” (para 30)  

It was further clarified: 

“In order to judge this factor, it is not necessary that there should be a 
direct or conclusive proof of the expression of the views of the community of 
the erstwhile caste and it would be sufficient compliance of this condition if 
no exception or protest is lodged by the community members, in which case 
the caste would revive on the reconversion of the person to his old religion.” 
(para 30) 

We may also refer to the decision of Kerala High Court in Sapna Jacob, Minor vs The State 

of Kerala & Ors22. K.G. Balakrishnan, J. (as he then was) after referring to the various 

authorities, observed:  

	
21 AIR 1984 SC 600. 
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“In order to prove that the petitioner was a member of the Hindu 
community she must have established that there was a bona fide intention 
to be converted to the Hindu faith accompanied by conduct or 
unequivocally expressing that intention. It is true that no formal ceremony 
of purification or expiation is necessary to effectuate conversion. The 
petitioner is admittedly the daughter of a Jacobite Christian. So by birth 
she is a Christian. A convert must embrace Hinduism and follow the 
cultural system and tradition of that religion and should take the Hindu 
mode of life. It may be true that the Court cannot test or gauge the sincerity 
of religious belief; or where there is no question of the genuineness of a 
person’s belief in a certain religion, the court cannot measure its depth or 
determine whether it is an intelligent conviction or ignorant and superficial 
fancy. But a court can find the true intention of men lying behind their acts 
and can certainly find from the circumstances of a case whether a 
pretended conversion was really a means to some further end. In the instant 
case, the petitioner’s mother after marrying V.M. Jacob changed her name 
as Uma Jacob. The petitioner’s name is Sapna Jacob, admittedly a 
Christian name. There is nothing in evidence to show that the petitioner 
ever led a Hindu mode of life. The only ground on which the petitioner 
claims the benefit of Scheduled Caste is that her mother is a Scheduled 
Caste.” (para 6) 

Similarly, in Rakheya Bibi vs. Anil Kumar (ILR (1948) Cal. 119), the Calcutta High Court 

observed that it is open to the Court to go into the question whether the conversion was a 

bona fide one or a mere pretence. In the recent case of M. Chandra vs. M. Thangamuthu and 

another (2010) 9 SCC 712, the Supreme Court observed that “it is a settled principle of law 

that to prove a conversion from one religion to another, two elements need to be satisfied. 

First, there has to be a conversion and second, acceptance into the community to which the 

person converted.” [cite para/page number here] 

 

 

 

CAN MEN HIDE BEHIND ISLAM FOR BIGAMY? 

The case law of Sarla Mudgal v. Union of India AIR 1995 SC 1531, holds extreme 

importance as it laid down principles against the practice of solemnizing second marriage by 

conversion to Islam, with first marriage not being dissolved, followed by Hindu husbands.  

	
22 AIR 1993 Kerala 75. 
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The Constitution of India provides for a Uniform Civil Code for its citizens under Article 44 

in Directive Principles. It is a goal to be achieved. In the present case, the Court took steps to 

resolve the “inter-personal conflict of law, which is a by-product of lack of a ‘Uniform Civil 

Code’”.23 Justice Kuldip Singh, in the present case, was of the view that there is no reason for 

a delay of Uniform Civil Code so that all the citizens of India can be governed uniformly. 

Pandit Jawahar Lal Nehru, while defending the introduction of the Hindu Code Bill instead of 

a uniform civil code, in the Parliament in 1954, said: “I do not think that at the present 

moment the time is ripe in India for me to try to push it through”. It appears that even 61 

years thereafter, the rulers of the day are not prepared to retrieve Article 44 from the cold 

storage where it is lying since 1949. The Governments––which have come and gone––have 

so far failed to make any effort towards "unified personal law for all Indians".24 The reasons 

are too obvious to be stated. [Such statements are strongly discouraged in papers. Analysis in 

to be provided] The utmost that has been done is to codify the Hindu law in the form of the 

Hindu Marriage Act, 1955. The Hindu Succession Act, 1956, the Hindu Minority and 

Guardianship Act, 1956, and the Hindu Adoptions and Maintenance Act, 1956 replaced the 

traditional Hindu laws of different schools of thought and scriptural laws. When more than 

80% of the citizens have already been brought under the codified personal law there is no 

justification whatsoever to keep in abeyance, any more, the introduction of "uniform civil 

code" for all citizens in the territory of India.25 

Until the Government prescribes and sets a uniform civil code for the whole country, a Hindu 

husband, who wants to enter into a second marriage while the first marriage still continues, 

can be allured to convert into Islam as it provides room for bigamy and a Muslim can keep 

four wives at a time. But since Hindu law only permits monogamy, Hindu husband embraces 

Islam to circumvent the provisions of the Hindu law and to escape from penal consequences. 

 

The doctrine of indissolubility of marriage, under the traditional Hindu law, did not recognize 

that conversion would have the effect of dissolving a Hindu marriage. Marriage will not be 

dissolved by converting to another religion by one or both spouses.26 In Re Ram Kumari,27 a 

Hindu wife converted to Islam to marry a Muslim was charged with bigamy under Section 
	

23 Praveen Dalal, Insight of Sarla Mudgal, <http://india.indymedia.org/en/2005/06/210648.shtml.> last 
accessed:23/03/2015. 
24 Sarla Mudgal v. UOI, AIR 1995 SC 1531. 
25 Ibid. 
26 Supra 24. 
27 (1891) ILR 18 Cal 264. 
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494 of the IPC. It was held that there was no authority under Hindu law for the proposition 

that an apostate is absolved from all civil obligations and that so far as the matrimonial bond 

was concerned, such view was contrary to the spirit of the Hindu law. 

In Nandi alias Zainab v. The Crown, 28 Nandi, the wife of the complainant, changed her 

religion and became a Mussalman and thereafter, married a Mussalman named Rukan Din. 

She was charged under Section 494 of the Indian Penal Code. It was held that the mere fact 

of her conversion to Islam did not dissolve the marriage which could only be dissolved by a 

decree of court. 

In India, there have never been matrimonial laws which have uniform application. A 

marriage takes place under one personal law and cannot be dissolved due to another personal 

law just because of the conversion of the parties.  

In Sayeda Khatoon’s case,29 Muslim laws were not favoured over Jews laws. They were both 

declared equal. A marriage solemnized according to one personal law cannot be dissolved 

according to another personal law simply because one of the two parties has changed his or 

her religion.  

In Andal Vaidyanathan vs. Abdul Allam Vaidya,30  a Division Bench of the High Court 

dealing with a marriage under the Special Marriage Act, 1872 held that:  

“the Special Marriage Act clearly only contemplates monogamy and a 
person married under the Act cannot escape from its provisions by merely 
changing his religion. Such a person commits bigamy if he marries again 
during the lifetime of his spouse, and it matters not what religion he 
professes at the time of the second marriage. Section 17 provides the only 
means for the dissolution of a marriage or a declaration of its nullity. 
Consequently, where two persons married under the Act subsequently 
converted to Islam, the marriage can only be dissolved under the provisions 
of the Divorce Act and the same would apply even if only one of them 
becomes converted to Islam. Such a marriage is not a marriage in the 
Mahomedan sense which can be dissolved in a Mahomedan manner. It is a 
statutory marriage and can only be dissolved in accordance with the 
Statute.”31 

 

The repetitive statements and decisions have made it clear now that a marriage that has taken 

place in under one personal law cannot be dissolved even if one spouse has converted to 

another religion and the other refuses to do so. When a marriage takes place under Hindu 

personal law, some rights and duties are created by way of it and the parties acquire certain 

	
28 ILR 1920 Lahore 440. 
29 49 CWN 745. 
30 (1946) 1 MLJ 402. 
31 Ibid. 
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status under the laws governing the Hindu Marriage. If one spouse tries to end the marriage 

by converting to another religion without dissolving the marriage then it will amount to the 

destruction of the rights and status of the other spouse who is still a Hindu. It is, therefore, 

maintained that under the Hindu Personal Law as it existed prior to its codification in 1955, a 

Hindu marriage continued to subsist even after one of the spouses converted to Islam. There 

was no automatic dissolution of the marriage. The position has not changed after coming into 

force of the Hindu Marriage Act, 1955 rather it has become worse for the apostate. The Act 

applies to Hindus by religion in any of its forms or developments. It also applied to 

Buddhists, Jains and Sikhs. It has no application to Muslims, Christians and Parsees. 

[paragraph is plagiarised] 

One of the main principles of Hindu law is monogamy which it strictly adheres to. A 

marriage cannot be dissolved except under the provisions laid down in Section 13 of the 

Hindu Marriage Act. In that situation, parties who have married under the Act remain married 

even when the husband converts to Islam for the purpose of other marriage. A second 

marriage by an apostate under the shelter of conversion to Islam would nevertheless be a 

marriage in violation of the provisions of the Act by which he would be continuing to be 

governed so far as his first marriage under the Act is concerned despite his conversion to 

Islam. The second marriage of an apostate would, therefore, be illegal marriage as his wife 

who married him under the Act and continues to be a Hindu. [paragraph till here is 

plagiarised] Between the apostate and his Hindu wife the second marriage is in violation of 

the provisions of the Act and as such would be under Section 494 of Indian Penal Code: 

Marrying again during lifetime of husband or wife: Whoever, having a 
husband or wife living, marries in any case in which such marriage is void 
by reason of its taking place during the life of such husband or wife, shall be 
punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine.32 

The primary components of the section are: 

1. Having a husband or a wife living;  

2. Marries in any case; 

3. In which such marriage is void; 

4. By reason of its taking place during the life of such husband or wife.33 

	
32 Indian Penal Code, 1860, Section 494. 
33 Supra 24. 



VOLUME	1	ISSUE	3	 2020	 2582-5534	

																																																																		Burnishedlawjournal.in	

The expression "void" under Section 494, IPC has been used in the wider sense. A marriage 

which is in violation of any provisions of law would be void in terms of the expression used 

under Section 494, IPC. A Hindu marriage solemnized under the Act can only be dissolved 

on any of the grounds specified under the Act. Till the time a Hindu marriage is dissolved 

under the Act, none of the spouses can contract second marriage. The real reason for the 

voidness of the second marriage is the subsisting of the first marriage which is not dissolved 

even by the conversion of the husband.34 

Also, the second marriage of an apostate-husband would violate the rules of natural justice. It 

is opposed to the principles of justice, equity and good conscience. Even if the spouse 

converts to Islam, he has no right to solemnize the second marriage unless his first marriage 

dissolves and, thus, be in violation of the rules of natural justice and as such would be void.35 

All the four aspects of Section 494 are satisfied in the case of a Hindu husband who marries 

for the second time after conversion to Islam with his first wife living. The said marriage is 

void by reason of its taking place during the life of the first wife. Therefore, the second 

marriage of a Hindu husband after his conversion to Islam is a void marriage in terms of 

Section 494 IPC. Justice R.M. Sahai J was of the view that:  

“The pattern of debate, even today, is the same as was voiced forcefully by 
the members of the minority community in the Constituent Assembly. If, 
'the non-implementation of the provisions contained in Article 44 amounts 
to grave failure of Indian democracy' represents one side of the picture, 
then the other side claims that, 'logical probability appears to be that the 
code would cause dissatisfaction and disintegration than serve as a common 
umbrella to promote homogeneity and national solidarity'.”36 

He gave a concurring judgment, along the line of Justice Kuldeep Singh, stating: 

“The problem with which these appeals are concerned is that many Hindus 
have changed their religion and have become convert to Islam only for 
purposes of escaping the consequences of bigamy. For instance, Jitender 
Mathur was married to Meena Mathur. He and another Hindu girl 
embraced Islam, obviously because Muslim Law permits more than one 
wife and to the extent of four. But no religion permits deliberate distortions. 
Ours is a Secular Democratic Republic. Freedom of religion is the core of 
our culture. Even the slightest deviation shakes the social fibre. 'But 

	
34 Ibid. 
35 AR Lakshmanan, Preventing Bigamy via Conversion to Islam, (August, 2009) 
<http://lawcommissionofindia.nic.in/reports/report227.pdf> last accessed: 24/03/2015. 
36 Supra 24. 
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religious practices, violative of human rights and dignity and sacerdotal 
suffocation of essentially civil and material freedoms, are not autonomy but 
oppression'. Therefore, a unified code is imperative both for protection of 
the oppressed and promotion of national unity and solidarity. But the first 
step should be to rationalise the personal law of the minorities to develop 
religious and cultural amity. The Government would be well advised to 
entrust the responsibility to the Law Commission which may in 
consultation with Minorities Commission examine the matter and bring 
about the comprehensive legislation in keeping with modern day concept of 
human rights for women.”37 

“The second marriage would be void in terms of the provisions of Section 494 of the Indian 

Penal Code (IPC) and the apostate husband would be guilty of the offence of bigamy under 

section 494 IPC”, the court held in Sarla Mudgal case. This decision was upheld in Lily 

Thomas v. Union of India38.  

 

 

CONCLUSION 

Marriage is the very foundation of a civilized society. The relation once formed, the law steps 

in and binds the parties to various obligations and liabilities thereunder. Marriage is an 

institution in the maintenance of which the public at large is deeply interested. It is the 

foundation of the family and in turn of the society without which no civilization can exist. 

The personal laws should not be allowed to be manipulated and exploited for worldly gains 

and carnal pleasures. Thus, if a person wishes to enter second marriage, after converting to 

another personal law and without dissolving his/her first marriage, such second marriage 

must be held to be valid only if his/ her original personal law allows such second marriage. 

For instance, if a Hindu enters into a second marriage after converting to Islam, but without 

dissolving his first marriage, then he should be held liable for bigamy because his original 

personal law does not allow polygamy. Similarly, if a married Muslim converts to Hindu 

religion, without dissolving his first marriage, and enters into a second marriage he should 

not be held liable for bigamy because his original personal law allows polygamy, though the 

	
37 Ibid. 
38 2000 (2) ALD Cri 686. 
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capacity to do justice between co-wives is the condition precedent.39 The Supreme Court has 

clearly laid down that the second marriage of a Hindu man after conversion to Islam without 

having his first marriage dissolved under the law would be invalid. 

As regards the proof of conversion, the declaration followed by confirmation should not by 

itself be treated as proof of conversion and secondly, it would be highly inappropriate to 

prescribe by way of legislation the details of ceremonies and/or formalities to be gone 

through for the purpose of conversion or the manner in which by law the conversion has to be 

proved in a court of law. Nebulous prescriptions ought to be avoided. But, the declaration 

followed by confirmation serves as an important piece of evidence in support of conversion. 

The whole problem has to be viewed from the angle whether the conversion was bona fide or 

genuine.  

Proper guidelines on the subject of religious conversions and re-conversions will help avoid 

conflicts. The law should be such as to respect the conscience of the individual.  
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