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INTRODUCTION 

Section 4 of the Income Tax Act 1961 makes provision for the chargeability of income tax. It 

must be noted though that the provision does not create any liability whatsoever on its own. The 

Supreme Court has observed in CIT vs. K. Srinivasan (1972) 83 ITR 346-351 that even though 

Section 4 of the Act provides for the charge of income tax, it is chargeable only when the Central 

Act, which is usually the Finance Act, enacts that income tax shall be charged for any assessment 

year at the rate or rates specified therein. It is also a noticeable point that any amount of money 

that is received by an individual is not chargeable to tax; rather it is Section 14 of the Act, which 

provides specifically about the five heads of income on which tax can be imposed under the 

Income tax Act. Therefore, this implies that for income tax to be charged upon it, an income has 

to fall under one of following heads provided under the section: (i) salaries, (ii) income from 

house property, (iii) profits and gains of business or profession, (iv) capital gains, and (v) income 

from other sources. 

 

Sections 22 to 27 of the Act provide for taxation of income from house property. It is Section 9 

of the 1922 Act that has been divided up and redrafted to form six sections (Ss. 22-27) in the 

1961 Act. Earlier, it was just Section 9 in the 1922 Act which dealt with the taxability of ‘income 

from house property.’  

 

This paper seeks to analyse what constitutes property covered under Section 22 of the Income 

Tax Act. For doing so, the author would essentially deal with the various pronouncements of the 

Indian courts wherein circumstances falling under the purview of Section 22 are discussed. The 

paper also seeks to bring out the difference between the concepts of property as contained in the 

Transfer of Property Act, 1882 and under Section 22 of the Income Tax Act. It also discusses as 

to who would be regarded as an “owner” under Section 22. Lastly, recent developments analyse 

the current position in this regard. 
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SECTION 22, INCOME TAX ACT, 1961 

Section 22 makes provision for taxation of ‘annual value’ of a property owned by the assessee, 

consisting of any buildings or lands appurtenant thereto, under the head “Income from House 

Property”. It is a noticeable point that the tax which is imposed under this provision is a tax on 

the ‘annual value’ of house property and is not any tax on that property itself.  

 

However, a kind of exception has also been created in the section itself to the general rule of 

taxability provided therein that in case the house property is occupied by the assessee for the 

purposes of business or profession carried on by him, whose profits of are chargeable to income 

tax, tax on the annual value of such property is not to be charged under the head ‘Income from 

House Property’. [cite a source] 

 

The conditions necessary for taxing income from house property are as follows: [cite a source 
for the conditions] 

(i) The property should consist of any building or land appurtenant thereto; 

(ii) The assessee should be the owner of the property; and 

(iii) The property should not be used by the owner for the purpose of any business or 

profession carried on by him, the profits of which are chargeable to tax. 

Unless all the aforesaid conditions are satisfied, the income from a property is not chargeable to 

tax under the head ‘Income from House property’. 

 

 

 

 

 

 

 

 



VOLUME	1	ISSUE	3	 2020	 2582-5534	

																																																																										Burnishedlawjournal.in	

“PROPERTY CONSISTING OF ANY BUILDINGS OR LAND 

APPURTENANT THERETO” 

 

The concept of property, in general phraseology, encompasses not only the thing which is the 

subject-matter of ownership but also incorporates the 'dominion' or right of ownership or partial 

ownership. Lord Longdale in Jones vs. Skinner observed that the term “property” is in fact, the 

most comprehensive of all the different terms which can be employed so much so that it is 

indicative and descriptive of all possible interests in that particular context.1 It embraces all real 

as well as personal property, including any debts and any other right or interest in the character 

of the property. But it is a noticeable point that the term “property” under Sections 22 to 27 of 

the Act has not been employed in its ordinary or general sense or context. It is restricted to the 

type delineated by the language of the provision, i.e., buildings or lands appurtenant thereto.2  

Property Consisting Of Any Buildings Or Lands Appurtenant Thereto 

The word “property” in Section 22 has been qualified by the phrase “consisting of any buildings 

or lands appurtenant thereto.” Since the word “or” has been employed, it is argued at times that 

“lands appurtenant thereto” can by itself qualify to be property; meaning that its income 

individually of its own would be taxable as income from house property. This interpretation is 

incorrect inasmuch that the income from mere land having no adjoining building is not treated as 

income from house property. The words “appurtenant thereto” which follow “lands” imply that 

such land has to be appurtenant to some “building.” Therefore, the interpretation here is in the 

context that the word “or” has to be in fact construed as “and.” Therefore, a land which is 

“appurtenant to building” alone is to be treated as house property within the meaning of Section 

22. The crux of the matter, therefore, is that the property should consist of any building or land 

appurtenant to a building. Tax cannot be charged under the head “Income from House Property” 

upon the rental income of a vacant plot which is not appurtenant to a building. It may be 

chargeable under the head “Profits and gains of business and profession” or under “Income from 

other sources”, as the case may be. [content is plagiarised. Please cite a source] 

	
1 Jones v. Skinner, (1836) 5 LJ 67, 90 (Ch.). 
2 Chittpore Golabari Co. P. Ltd. v. CIT, (1971) 82 ITR 753, 759 (Cal). 
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INCOME FROM HOUSE PROPERTY SITUATED ABROAD: 

Under the head “Income from House Property,” therefore, land which is not appurtenant to any 

building does come within the scope of chargeability of tax. It is further, noticeable that the 

location of the building is immaterial. It may be located in India or abroad, but the income from 

buildings is taxable under the head ‘House Property’ even if it is located abroad. Foreign house 

property’s income is taxable only in the case of ordinary residents. Income from house property 

situated abroad, and received in India during the previous year will be taxable in the case of not 

ordinarily resident and non-resident also.3 This means that as per the current position under the 

law, it is only in the case of ‘residents’ that income from house property situated in foreign 

country is taxable. Therefore, this implies that for ‘not ordinarily residents’ and ‘not residents,’ 

law does not require them to pay tax on such income as long as it is not received in India. 

The scope of the term ‘building’ has been considered by several English authorities time and 

again and this has been referred to in the case of J. H. Irani v. Chidambaram Chettiar4 by a 

Bench of the Madras High Court. This case though, arose under the Rent Control Act, 

Satyanarayana Rao, J while taking up the question of what constitutes a ‘building’ observed as 

follows: 

“The word 'building' is used in several Acts, English and Indian, enacted 
for different objects, and the learned Counsel on both sides drew our 
attention to some of the decisions. Lord Esher, M. R., gives the definition of 
a building as an enclosure of a brick or stone work covered in by a roof. 
Having regard to the Indian conditions, the enclosure need not necessarily 
be of brick or stone work. It may consist of even mud walls but it must, I 
think, be covered in by a roof. I think this definition accords with the 
ordinary conception of a building.” 

This particular excerpt from the decision has also been referred to by the Andhra Pradesh High 

Court in an important decision further defining the scope of “building” in the case of V. 

Chandramani Patta Maha Devi Varu vs. Collector of Vishakhapatnam & Ors.5 It was observed 

by the Court that: 

“any super-structure which is intended for the use and occupation as a 
habitation or for purposes of trade, manufacture or commerce or some 

	
3 Dr. H. C. Mehrotra & Dr. S.P. Goyal, “Income Tax Law and Accounts including Tax Planning,” (49th edn, Sahitya 
Bhawan Publications, 2008), p. 162. 
4 (1952)2 Mad LJ 221.  
5 AIR 1957 AP 867. 



VOLUME	1	ISSUE	3	 2020	 2582-5534	

																																																																										Burnishedlawjournal.in	

other structure constituting a fabric or edifice will be deemed to be a 
building. A mere wall or a fence or a gate enclosing lands certainly cannot 
come under that definition.” [cite para/page number] 

From this point of view the market under question had not only a compound wall enclosing a site 

but it also had structures which could be utilised for commercial purposes viz., market. Therefore 

it was held that it came within the definition of “building”. This private market was actually 

enclosed by a compound wall on all sides and for convenience of the stall-keepers buildings 

were also constructed with corrugated zinc sheets within the compound wall. Therefore, it can be 

concluded that the erection of fence or boundary wall is not a building but if such boundary or 

fence so enables the occupier of the main building to use the enclosed area as part of his 

habitation and not merely as boundary wall or fence then such would be deemed to be a building.  

In Ghanshyam Das v. Debi Prasad,6 it has been held by the apex Court that for a “building”, it is 

not necessary that it must have a roof and the example of a stadium or swimming pool was 

referred to as a building without a roof. It, therefore, leads to the conclusion that vacant land 

which is essential for use of the building as in the case of a playground for a school or parking lot 

for a hotel, storage yard for a factory, etc. cannot be considered to be vacant. But again, this 

could lead to some deal of controversy inasmuch that rental income of a plot that is vacant and 

that is not appurtenant to any building is not taxable under the head ‘Income from House 

Property’; rather it is to be made taxable under the head “Profits and gains of business and 

profession” or under “Income from other sources” as the case may be. [cite para/page number] 

In the landmark case of East India Housing and Land Development Trust Ltd. v. CIT,7 a 

company was the assessee and it had purchased ten bighas of land in the town of Calcutta. 

Thereafter, a market was set up by the company therein. Shops and stalls on the platform were 

constructed on that piece of that land. The company received certain income from tenants of 

shops and from the occupants of such stalls for which it claimed to be assessed under Section 10 

on income from “profits or gains of business”. The Supreme Court held that: 

“Merely because the owner of the property was a company incorporated 
with the object of owning property, the incidence of income derived from 
the property owned could not be regarded as altered; the income came 
more directly and specifically under the head “property” than income from 

	
6AIR 1966 SC 1998. 
7 1961) 42 ITR 49 (SC). 
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business. The income received by the appellant from shops is indisputably 
income from property; so is the income from stalls from occupants. The 
character of income is not altered merely because some stalls remain 
occupied by the same occupants and the remaining stalls are occupied by a 
shifting class of occupants. The primary source of income from the stalls is 
occupation of the stalls, and it is a matter of little moment that the 
occupation which is the source of the income is temporary.” [cite para/page 
number] 

Hence, the word “building” would mean to include buildings occupied or intended or intended 

for residence, buildings let for office use, storage, warehousing, use as a factory, a shop, or 

bazaar. It would also include stalls and platforms in the market enclosures. It also includes dance 

halls, lecture halls and other public auditoriums used for stage and cinema shows. The word 

‘building’ would also include a part of a building.  

Therefore, the following observations can be made in light of the above rulings of the courts: 

• Permanency of building is not a standard to be adopted under the section. Even kachcha houses 

can be ‘building’ under Section 22 if they enable the occupier of the house to use it for purposes 

of habitation. 

• Not all buildings under Section 22 need to have a roof. But this also does not mean that an entire 

structure without a roof would qualify to be a building regardless of anything else. 

• The erection of fence or boundary wall does not make the land a ‘building’ but if it enables the 

occupier of the main house to use that area as part of his habitation then it qualifies to be a 

‘building’ 

• Use of building, whether residential or commercial, is not a criterion under the Section for 

determination of whether it constitutes ‘buildings or land appurtenant thereto’ or not. 

The Income Tax Act also does not define “lands appurtenant thereto” which leads to further 

confusion as discussed above. In a nutshell, it means the lands which are attached to the building 

and which can be considered as the part and parcel of the said building or buildings. In other 

words “lands appurtenant thereto” is the land which is necessary for the enjoyment of the 

building.8 It is a noticeable point that income from letting of vacant plots of land when there is 

no adjoining building is not chargeable to tax under this head (but will be taxed as income from 

	
8http://taxworry.com/much-land-can-considered-lands-appurtenant-building/ last accessed: 13/10/2016. 
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other sources). Such land has to be appurtenant to some building in the first place. The existence 

of a building is, therefore, an essential prerequisite.9 The purpose for which the building is used 

by the tenant is immaterial. Thus, income from letting out godowns will be taken as income from 

house property.  

The definition of appurtenant land is found10 in the context of reinvestment benefit under Section 

54 for purposes of capital gains in the following passage:  

“It is equally difficult to accept the assessee’s contention that whatever be 
the extent of land transferred along with the house, should be considered 
appurtenant to the building. The fallacy in this contention will be apparent 
if we take into account the fact that the land contiguous to a building can be 
used for purposes other than the enjoyment of the building. Take for 
instance, a case where a part of the land contiguous to a building is 
independently leased for a fire-wood depot. The land contiguous to the 
building may be so vast in its extent that a person can conveniently lay out 
the surplus extent of land into plots and sell those plots without causing 
detriment to the proper enjoyment of the building. Could it be said that, in 
these cases, the land leased for a firewood depot or sold by laying out into 
plots constituted land appurtenant to the building? We do not think so. 
There is force in the contention of the learned standing counsel for the 
Revenue that the expression ‘land appurtenant thereto’ occurring in section 
54 of the Act is a matter of enquiry depending upon the facts and 
circumstances of each case and the authorities must determine the extent of 
land that is considered to be appurtenant to the building based on some 
acceptable criteria to which we shall advert a little later.”  

The question as to whether certain land is appurtenant to the house is one of fact, as was held in 

the case of CIT vs. Smt. M. Kalpagam [1997] 227 ITR 733 (Mad). Herein, it was observed that in 

order to decide the question whether certain land is appurtenant to the house, the following five 

tests can be applied to understand the meaning of the words “land appurtenant” more precisely:11 

[citation not found. Please cite a valid source.] 

1) If the building together with the land is treated as an indivisible unit and 
enjoyed as such by the persons occupying the building, it is an indication 
that the entire extent of land is appurtenant to the building; 

2) If the building has extensive lands appurtenant thereto and even if the 
building and the land have been treated as one single unit and enjoyed as 

	
9http://www.incometaxindia.gov.in/tutorials/income-from-house-property-practical.pdf last accessed: 13/10/2016. 
10CIT v. Zaibunnisa Begum, (1985) 151 ITR 320 (AP). 
11 http://dailytaxreporter.com/lands-appurtenant-to-the-building/ last accessed: 14/10/2016. 
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such by the occupiers, an enquiry could be made to find out whether any 
part of the land contiguous to the building can be put to independent use 
without causing any detriment to the effective and proper enjoyment of the 
building as such. Such an enquiry should be conducted not based on any 
artificial consideration but from the point of view of the persons occupying 
the building.  

3) If there is any evidence to indicate that any portion of the land 
contiguous to the building was put to use other than enjoyment of the 
building, then that provides a safe indication regarding the extent of land 
put for such use. For instance, the land used by the occupiers for 
commercial, agriculture and horticulture purposes, although forming part 
of the land adjacent to the building, does not qualify to be treated as land 
appurtenant to the building.  

4) If the owner or the occupier is deriving any income from the land which 
is not liable to be assessed as income from house property under Section 22 
of the Income Tax Act, the extent of such land does not qualify to be treated 
as land appurtenant to the building; and 

5) Any material fact pointing to the attempted use of the building for 
purposes other than the effective and proper enjoyment of the house would 
also afford a safe guide to determine the extent of surplus land not 
qualifying to be treated as land appurtenant to the building. [it is suggested 
that the author paraphrases the content of the quotation to make it more 
explanatory] 

It is to be noted here that the tests laid down are illustrative and not exhaustive. Whether or not 

some land is taxable under the section has, in fact, to be determined on a case to case basis. The 

tax authorities must carefully and properly apply their mind to the given fact situation on a case 

to case basis and thereafter, devise an appropriate test to be applied in each case. 

The Court has also taken into regard the capability of the land of being an independent subject 

matter of sale. Where the land was capable of being sold independently, it was not treated as 

appurtenant to building.12 

Income from display of hoardings by way of advertisement on top of buildings or by permitting 

the use of walls for advertisement purposes is another use of property partaking the character of 

business. All such income, it has been held, cannot be treated as income from house property, 

merely because of its nexus with such property.13 It is assessable only as income from other 

	
12Radhakrishna (S) v. CIT (1984) 145 ITR 170 (Mad).  
13Mukherjee Estate Pvt. Ltd. v. CIT (2000) 244 ITR 1 (Cal).  
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sources. The reasoning was that it is a receipt independently of letting out the property, following 

the rationale of the decision relating to the principle that income from letting out bare property 

for use of the property as property would be the primary requirement for treatment as property 

income. The principle follows the decision in the English case that whatever additional income is 

derived over and above the letting out property on hire cannot be treated as property income.14 

Again, it has been held in another case that property under construction is neither property nor 

land and that a notional income cannot be attributed to such property. Rules of valuation relating 

to property cannot be applied for valuation of an incomplete building for this reason.15 

 

 

CONCEPT OF OWNERSHIP 

Depending upon the context in which the term “owner” has been used, it may have a wide range 

of meanings. Generally, an “owner” is the one who is having dominion over the property which 

is the subject matter of ownership. It is well established that the term “owner” cannot be 

confined within the perimeter of any strict definite meaning and that its meaning may not be the 

same under every situation. It is a term having wide application in relation to different sorts of 

connections. Therefore, being a generic term, it requires to be interpreted in the background in 

which it is used. At one point in time, it may be employed to convey the broader meaning, and at 

some other time, the meaning conveyed may be quite restricted. Some statutes may use it mean 

the person who is the beneficial owner of any property at some point of time and one who has 

the occupation or control or usufruct of it. It may also be used at times, to describe a person not 

having the entire title, rather merely a bare legal title. Again, in some particular context, the term 

“owner” may mean a person having any estate or interest in the land, no matter how slight.16 

 

 

	
14Governors of Rotunda Hospital v. Coman, (1921) 1 AC 1. 
15CWT v. Venugopala Konar, (1977) 109 ITR 52 (Mad).  
16 R.B. Jodha Mal Kuthiala v. CIT, (1971) 82 ITR 598. 
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What Does “Owner” Mean in this Section? 

The important point to be kept in mind here is that any meaning given to the word “owner” in 

Section 22 must not be such, which makes the provision capable of being employed as an 

instrument of oppression. This implies that the meaning accorded to the term must be one which 

is not contrary to the principles underlying the Income Tax Act. Section 22 makes the income 

from property taxable, instead of a person’s interest in that property. A property cannot 

simultaneously be owned by two persons, each one having independent and exclusive right over 

it. Hence, for the purpose of Section 22, the owner must be that person who can exercise the 

rights of the owner, not on the behalf of the owner but in his own right.17 

Thus, it is not a requirement under Section 22 that before a person can be assessed, he/she must 

have a title deed in his favour as an evidence of ownership over the property. The subject matter 

of taxation under Section 22 is the income from house property, or to be more precise, the annual 

value of the property of which the assessee is the owner and not the interest of the person in the 

property. The focal point of the provision actually, is the receipt of income from house property. 

If, in certain situations, the assessee is, in fact, in the occupation of the building in the capacity of 

the owner for all intents and purposes, except that the sale deed is not in his favour, even then, he 

would be considered as “owner” for the purposes of the Section and is liable to income tax.18 

Elaborating and relying upon the apex Court decision in R.B. Jodha Mal Kuthiala v. CIT, [(1971) 

82 ITR 570 (SC)], in CIT v. Podar Cement Pvt. Ltd.,19 the Court ruled that the word “owner” 

under Section 22 of the ITA must be construed as any person who earns income from the 

property in his own right. He must have a right to receive such income from the property and not 

receive the income while acting on behalf of the owner. There is no distinction between equitable 

and legal owners. The important aspect is that the owner must have the right to receive the 

income. It is under common law that the term “owner” is used to mean a person who has got 

actual valid title legally conveyed to him, only after compliance with different requirements 

under law such as the Transfer of Property Act, Registration Act, etc. Contrastingly, for purposes 

of Section 22 of the Income Tax Act, keeping in mind the ground realities and moreover, the 

	
17 Ibid, in Chaturvedi and Pithisaria's "Income Tax Law", Vol 1, (5th edn, LexisNexis Butterworths Wadhwa Nagpur, 
1998), p.1245. 
18 Smt. Kala Rani v. CIT, (1981) 130 ITR 321,325 (Punj). 
19 (1997) 226 ITR 625, 653, 647 (SC). 
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object of the Income Tax Act, i.e., 'to tax the income', “owner” is a person who, in his own right, 

is entitled to receive income from the property. Registration of the sale deed is not a requirement 

to be an “owner” within the meaning of Section 22 of the Income Tax Act.  

Ownership Itself is the Criterion of Assessment under Section 22 

It is the owner of the ‘buildings or lands appurtenant thereto’ who is liable to be taxed under 

Section 22. This means that irrespective of whether the owner is an individual or company or 

whether one of the company’s objects or its sole object is acquiring and letting out buildings at 

rent if the assessee is the owner of the buildings or lands appurtenant thereto, he would be liable 

to pay tax under Section 22; ownership itself is the criterion of assessment under this section.20 

Therefore, one can say that ownership of the property concerned is actually a primary pre-

requisite for chargeability of tax under the head 'Income from House Property'. But this 

ownership has also to be understood within the framework of Section 22 as discussed by the 

Supreme Court in CIT v. Podar Cement Ltd.[(1997) 226 ITR 625(SC)]. 

Ownership is Relevant for the Previous Year  

Since the tax is levied upon the income earned in the previous year, the annual value of property 

which is owned by a person during the previous year only, is taxable in assessment year and it 

does not matter that whether or not assessee is the owner of that property during the assessment 

year. 

Deemed Ownership and Co-Ownership 

Section 27 of the Act makes provision for deemed ownership. There are certain situations listed 

in the section wherein ownership shall be deemed for taxing income from house property. 

Section 26 of the Act deals with properties owned by co-owners. It provides that where property 

consisting of building or buildings and land appurtenant thereto is owned by two or more persons 

and their respective shares are definite and ascertainable such persons shall not, in respect of 

such property, be assessed as an association of persons, but the share of each such person in the 

income from the property as computed in accordance with sections 22 to 25 and shall be 

	
20 Ballygunge Bank Ltd. v. CIT, (1946) 14 ITR 409, 416 (Cal). 
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included in his total income. In such an eventuality, the relief admissible under section 23(2) 

shall also be separately allowable to each such person [Explanation to Section 26]. 

 

RECENT DEVELOPMENTS 

In the 2010 decision of Mangla Homes (P) Ltd. vs. Income-Tax Officer,21 the assessee company 

was a private limited company and had been incorporated with the main object to carry on 

business of dealing with and that of investment in properties, flats, warehouses, shops, 

commercial and residential houses, etc. The assessee company as such used to purchase certain 

flats for the purposes of trading. But due to recession in the market, such flats were not sold. 

Therefore, it let out the said flats for a temporary period on license basis and earned monthly 

income in the form of license fees. The assessee claimed that this rental income would be income 

from business but the rental authorities instead claimed that such income should be treated as 

income from house property. The Income Tax Appellate Tribunal had relying upon the decision 

in East India Housing & Land Development Trust Ltd. vs. CIT [1961] 42 ITR 49 (SC), held that 

the rental income could not be treated as income from business and it treated it to be “income 

from house property” under Section 22 of the Income Tax Act.  

It was held that the assessee’s case was squarely covered under the East India Housing case and 

the appeal was dismissed. It was held to be income from house property reason being that just 

because the owner of the property is a company incorporated with the object of owning property, 

the incidence of income derived from the property owned cannot be regarded as altered. The 

income in such cases still comes directly and specifically under the head "Property" than income 

from business. 

Chennai Properties and Investments Limited, Chennai vs. Commissioner of Income Tax22 is 

another recent decision of the Apex Court in 2015 on this point. The Appellant, in this case, was 

an assessee company incorporated under the Companies Act was acquiring and letting out 

properties, which was also stated in its memorandum of association. The income received from 

renting out such properties was shown to be income from business in the return filed by the 

	
21 [2010] 325 ITR 281 (Bom). 
22 (2015) 14 SCC 793. 
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assessee. However, according to the Assessing Officer, such income having been received from 

letting out of properties was actually rental income and thus qualified more so as income from 

house property.  

It was held that: “Merely an entry in the object clause of the business showing a particular object 

would not be determinative factor to arrive at the conclusion whether the income is to be treated 

as income from business and such a question would depend on the circumstances of each case.” 

The Court pointed out that every case for that matter needs to be looked at from point of view of 

some businessman to find out whether or not the letting was doing of a business or the 

exploitation by an owner of his property. 

In the present case, the main aim of the assessee company as stated in its memorandum, being 

acquiring and letting out properties, and the complete income in the AY in question being 

through such letting out of properties, it was held that such income was to be treated as business 

income and not rental income from house property. 

The above discussed Chennai Properties and Investments decision has also been referred to in a 

more recent 2016 decision of the Supreme Court in Agya Ram v. Commissioner of Income Tax, 

Delhi,23 the owner of the property was the assessee with land having been given by the Delhi 

Development Authority (‘DDA’) on long term lease and this land, he had erected a factory 

premises. The source of income for the assessee was the job work of repairs of batteries. He was 

receiving licence fee from various persons for rendering services. Since the assessment year, 

1982-83 the assessee had given 91% of the factory premises on license of which he was 

receiving licence fees. It is that time around which the assessee developed cataract in his eyes 

because which he became almost completely blind. Because of this, he stopped carrying on any 

business activity as a result of which his only source of income was the earning of licence fees.  

In light of the specific clauses of the licence deed, the Delhi High Court was satisfied that the 

income earned by the assessee from the licence fee could not be characterised as rent and, 

therefore, income from house property. The Court was of the view that the AO and the ITAT 

were in error in coming to a contrary conclusion. The Court gave importance to the fact that the 

assessee had consistently treated the licence fees collected as business income since AY 1982-
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83. The second factor was that the Assessee virtually had no business since 1982-83 and his only 

source of income by way of business was the licence fee that was collected.  

 

CONCLUSION 

Section 22 of the Income Tax Act, therefore, makes provision for taxation of ‘annual value’ of a 

property owned by the assessee, consisting of any buildings or lands appurtenant thereto, under 

the head “Income from House Property”. The tax which is imposed under this provision is 

actually a tax on the ‘annual value’ of house property and is not any tax on that property itself. 

However, as discussed already, it is clear that the term “property” under Sections 22 to 27 of the 

Act has not been employed in its ordinary or general sense or context. It is very much restricted 

to the type delineated by the language of the provision, i.e., buildings or lands appurtenant 

thereto.  

‘Buildings or lands appurtenant thereto’ has not been defined in the Act which has led to a great 

deal of confusion and its scope has time and again been delineated by the courts. Permanency of 

building is not a standard to be adopted under the Section. Even Kachcha houses can be 

‘building’ under Section 22 if the enable the occupier of house to use it for purposes of 

habitation. Also, it is not necessary that all buildings under Section 22 have a roof. But this does 

not mean that an entire structure without roof would qualify to be a building regardless of 

anything else. The erection of fence or boundary wall does not make the land a ‘building’ but it 

is noticeable that if such fence or boundary wall enables the occupier of the main house to use 

that area as part of his habitation then it qualifies to be a ‘building.’ It is also very clear that the 

use of building, whether residential or commercial, is not a criterion under the Section for 

determination of whether it constitutes ‘buildings or land appurtenant thereto’ or not. 

Though there exist case laws defining the scope of the phrase, there still exists a grey area due to 

an absence of any defined criteria which is determinative of the fact that a particular area is to be 

treated as building or land appurtenant thereto. The courts have reiterated that it has to be 

decided on a case to case basis and therefore, despite everything being in black and white, there 

still prevails quite ambiguity in the law. So, unless there is some ruling setting out clearly as to 

what exactly is the criteria for determining whether or not income from a property is taxable 
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under this head, we are left with sort of guidelines and they, as for now, would suffice. 

Essentially, income from letting out bare property for use of the property as property would be 

primary requirement for treatment as property income. 
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