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ABSTRACT 

A society that believes in the worth of the individuals can have the quality of its belief judged 

by the quality of its prisons. It is human life that necessitates human rights. Being in a civilized 

society organized with the law and a system as such, it is essential to ensure for every citizen a 

reasonably dignified life. Thus every right is a human right as that helps a human to live like a 

human being. Especially when the principles and objectives of criminology and penology are 

acquiring a human face the enforcement of human rights assumes very great relevance. Simply 

because a person is under a trial or convicted, his rights cannot be discarded as a whole. 
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INTRODUCTION 

In the Constitution of India, there is no specific guarantee of Prisoner’s Rights. But there are 

certain rights given under Part-III of the Constitution, which are available to the prisoners too 

because a prisoner remains a ‘person’ in the prison. A “Prisoner” is a person who is deprived 

of his liberty, due to the conviction of a crime, and imprisonment is the most common method 

of punishment provided by all legal systems. Imprisonment makes the prisoner repent about 

his past conduct. The Judiciary protects the rights of prisoners and recognizes their rights. They 

are protected from torture and solitary confinement. There are certain statutes in the 

Constitution which provides that certain rights of the prisoners are enforced, like, Prisoners 

Act, 1900; Prisoners (Attendance in Courts) Act, 1955; Prison Act, 1894, etc. There are also 

Prison and Police Manuals, which have certain rules and safeguards for the prisoners, and it is 

an obligation on the prison authorities to follow these rules.1  According to the Universal 

Declaration of Human Rights, “All human beings are born free and equal in dignity and rights. 

They are endowed with reason and conscience, and should act towards one other in a spirit of 

brotherhood.” 

Article 21 of the Indian Constitution broadly says that “Protection of life and personal 

liberty- No person shall be deprived of his life or personal liberty except according to the 

procedure established by law”. Through a long list of reforms in the laws and the judicial 

pronouncements, this article has got a new aspect to it. Even if a person is a prisoner in the eyes 

of law and the public, he/she cannot be denied fundamental rights available to every human 

being under the Constitution of India. The project aims to go through the evolution of article 

21 in respect of the prisoners’ rights. 

 

 

 

 

	
1   Aiswarya T., Rights Of Prisoners - A Myth Or Reality? Available at 
:http://www.answeringlaw.com/php/displayContent.php?linkId=1070 [last accessed on: 20/10/2014]. 
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EVOLUTION OF PRISONERS’ RIGHTS  

Lord Macaulay, the author of IPC, stood for the deterrent and retributive theory of punishment 

(like whipping, solitary confinement, and the death penalty), while Mahatma Gandhi, the 

Father of Indian Nation, represented the humanist compassionate and correctional policy as the 

only process to civilized justice. He considered that the aim of imprisonment is to restore the 

imprisoned man to ordinary standards of citizenship. Till very recently, a person convicted of 

some crime was considered to be legally dead. The conditions of imprisonment and every 

aspect of institutional life were left on the unregulated discretion of the prison administrators.  

American Courts were reluctant to recognize the existence of prisoner’s right in earlier times. 

This reluctance contributed to the dehumanizing conditions in the prison. This situation was 

later changed by judicial intervention into the prison conditions. These judicial interventions 

restricted the abuses of discretionary powers by correctional authorities, and it established a 

belief that inmates have a place in society. Even though there are various benefits of the concept 

of prisoner’s rights, there are factors that have prevented its growth and expansion. The courts 

were reluctant in introducing modification to the correctional process as the Judges felt that 

they were lacking the expertise necessary to run a prison. The courts cited the doctrine of 

separation of powers, which made the responsibility of the penal system on the executive and 

legislative branches of the government. 

And then, there are various judicial pronouncements made by the US Supreme Court. In the 

decision made in Lanza v New York2, the court held that right of privacy to a certain extent is 

deprived of to the prisoner while he is inside the prison. Prison security necessitates extreme 

restrictions on personal property. Prisoners, although convicted of a crime, retain certain 

constitutional rights, but they do not lose all civil rights, though; they are deprived of various 

other rights. In case of Bounds v Smith3, the Supreme Court held that the prisoners have a 

constitutional right of access to the courts. This right of access includes the right to legal 

assistance. 

	
2  370 U.S. 139 (1962). 
3  430 U.S. 817 (1977). 



VOLUME	1	ISSUE	3	 2020	 2582-5534	

																																																																										Burnishedlawjournal.in	
	
	

In Bell v Wolfish4 the US Supreme court recognized the right of privacy as a fundamental right. 

In American Law, the person’s rights are supreme and it could be only taken away by the due 

process of law. If a person has been sentenced to imprisonment for more than one year, he/she 

is disqualified for the membership of the House of Commons while serving the sentence. 

When an offender is convicted then he is forfeited of all his rights- this was the presumption 

originally, and also, the prisoner was under the mercy of correctional administrators. But this 

view was later changed by the development of prisoner’s rights. In the earlier centuries there 

was no authority by the court to interfere with the regulations of punishments imposed upon a 

person. The prisoner gradually lost his civil rights too. But at present, a sentence of 

imprisonment does not extinguish all of his rights. The only disability to a convicted person is 

that he is denied his right to vote for the duration of his sentence.  

If a prisoner suffers any injuries due to the other prisoners in the prison, as a result of a breach 

of prison rules, the prisoner was not entitled to sue for damages, in earlier years. But now this 

situation has changed, (now there is a legal duty upon the government to take reasonable care 

for the safety of the prisoners, otherwise, the prison authorities would be held liable) i.e. the 

prison authorities have a duty to protect the interest of the prisoners in accordance to the prison 

rules. In the Gladstone committee, the need for better aftercare of discharged prisoners was 

recommended. In Europe, as a means of reclamation, the Assembly of the League of Nations 

stressed the aspect of the re-adaptation of offenders. The UN Charter had given the emphasis 

on prisoner’s personhood and their rights.  

For the treatment of prisoners, after World War II, Standard Minimum Rules were drafted. In 

1948, the General Assembly of the United Nations had adopted a Universal Declaration of 

Human Rights. In this, the basic principles of law which have to be applied by the courts in the 

process of administration of justice are provided. This includes the right to life, liberty, and 

security of person, equality of treatment, and the freedom from torture, cruel, inhuman, or 

degrading treatment. The UN General Assembly had also adopted “The Declaration of 

Protection from Torture” in 1975. In 1955, Amnesty International adopted certain standard 

rules for the treatment of prisoners. This includes certain basic principles of law which are 

followed by most of the democratic countries. It provides for the segregation of prisoners on 

the basis of sex, age, nature of punishment, and gravity of the offense committed. It also 

condemned the punishment like solitary confinement which was earlier used by the prison 

	
4  441 U.S. 520 (1979). 
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authorities. These rules also help the social rehabilitation and aftercare programs of the 

prisoners. 

ORIGIN AND DEVELOPMENT OF PRISONERS’ RIGHTS IN INDIA 

One of the earliest needs for reforms in the prisoners’ rights and conditions that can be 

recollected brings us to the year 1835. In 1835 Lord Macaulay had portrayed the horrible 

conditions in the Indian prisons and emphasized the need for making imprisonment a 

dissuading element for the prisoners so that the acts of violence could be avoided. Since then 

several reforms have been taken up through various laws, these include the Prison Act – 1894, the 

Prisoners Act – 1900, the Transfer of Prisoners Act – 1950, and the Prisoners (Attendance in Courts) Act - 1955. 

5 The Prison Act of 1894 gives a brief outline of how the prison administration should function. 

It was followed by many other acts which were used for the management of prisons. The 

Prisoner’s Act of 1900 consolidated all the laws made by the court through its orders into an 

act.6 The Transfer of Prisoners Act 1950 deals with the transfer of prisoners from one prison to 

another and the Prisoners (Attendance in Courts) Act of 1955 was passed for simplifying the process of 

securing the attendance of prisoners in courts. In the act, Part IX of the Prisoners Act is repealed and 

modified. 

Apart from these laws, the Indian judicial system has expanded Article 21 of the Constitution 

with respect to the rights of prisoners to develop it into a more successful and complete article. 

In the case of Sunil Batra v. Delhi Administration (I)7 the practice of keeping undertrials with 

convicts in jail was regarded by the Supreme Court as inhuman. The Court held that it offended 

the test of reasonableness in Article 19 and fairness in Article 21. The punishment of solitary 

confinement like Shobraj case was regarded as violative of Article 21 of the Constitution by 

stating that liberty to move, mix, mingle, talk, share company with co-prisoners, if substantially 

curtailed by keeping a prisoner in solitary confinement, would be violative of Article 21, unless 

the curtailment has the backing of the law. The Court also held that bar-fetters make a serious 

inroad on the limited personal liberty which a prisoner is left with and therefore before such 

erosion can be justified it must have the authority of law. In furtherance to this case in Sunil 

Batra v Delhi Administration (II)8, more of Prison reforms were set out by the Judges as 

	
5  http://www.preservearticles.com/201107058871/essay-on-prisons-and-prison-reforms-in-india.html [last 
accessed on: 16/10/2014]. 
6 http://www.scribd.com/doc/21248655/Prison-Acts-Old-New-India [last accessed on: 17/10/2014]. 
7 AIR 1978 SC 1675. 
8 AIR 1980 SC 1579. 
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guidelines. Another example of judiciary stepping into was the notorious case of Maneka 

Gandhi v. Union of India 9  whose principle was extended in a case pertaining to prison 

conditions predominantly the under-trial prisoners. The Supreme Court through this case had 

directed the Bihar Government and the Patna High Court to furnish to the Supreme Court 

details of criminal cases pending in Bihar and their year wise breakup. The Supreme Court 

subsequently directed the release of such under-trials who were in detention for a 

disproportionately lengthy period.  

In another important case of State of Maharashtra v Prabhakar Pandurang10, the Supreme 

Court held that the mere detention would not restrict other fundamental rights; the  

Apex Court also held that personal liberty (Article-21) has been violated in this case. In this 

case, the respondent was detained in jail in order to prevent him from acting in a manner 

prejudicial to the defence of, public safety and maintenance of public order. From the jail, he 

wrote a book in Marathi, which was based on scientific interest, and was not prejudicial. The 

prisoner asked the government and the Superintendent to send the manuscript outside the jail 

for publication but was rejected. But, the High Court held the view that the civil rights and 

liberties of a citizen could not be curbed by the order of detention. A similar view was also 

been undertaken by the Supreme Court also.  

The Supreme Court and the High Courts have commented upon the deplorable conditions 

prevailing inside the prisons, resulting in violation of prisoner rights. Prisoners’ rights have 

become an important item in the agenda for prison reforms. The Indian Supreme Court has 

been active in responding to human rights violations in Indian jails and has, in the process, 

recognised a number of rights of prisoners by interpreting Articles 21, 19, 22, 32, 37 and 39A 

of the Constitution in a positive and humane way. The Hon’ble Supreme Court of India by 

interpreting Article 21 of the Constitution has developed HR Jurisprudence for the preservation 

and protection of prisoner’s right to human dignity. Although it is clearly mentioned that 

deprivation of Article 21 is justifiable according to the procedure established by law, this 

procedure cannot be arbitrary, unfair or unreasonable. 

In the landmark case of Khatri v State of Bihar11, which is popularly known as Bhagalpur 

Blinding Case, the Supreme Court held that, the right to free legal aid is an essential ingredient 

	
9 AIR 1978 SC 597. 
10 AIR 1966 SC 424. 
11 AIR 1981 SC 928. 
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of fair, just and reasonable procedure for a person accused of an offence, and this right has been 

guaranteed under Article 21 of the Constitution. In this case, a number of persons were put in 

prison and it was held that the State has to provide compensation to the blinded prisoners, as 

there was a violation of their right to life and personal liberty, under Article-21. In M.H. Hoskot 

v State of Maharashtra12, Supreme Court held that the right of appeal is an integral part of the 

fair procedure as given in Article 21of the Constitution. It also was critical about the silent 

deprivation of liberty caused by unreasonableness, arbitrariness and unfair procedures inside 

the jail. It waters down the indispensable essence of liberty and natural justice. In this case the 

Supreme Court laid down that the constitutional mandate under Art. 21 read with Art. 19 (1) 

(d) prescribes certain rights to the prisoners undergoing sentence inside the jail. In Prem 

Shanker Shukla v Delhi Administration13, the Supreme Court struck down the provision of 

determining who was to be handcuffed on the basis of whether the prisoner is rich or poor. The 

Supreme Court, in this case, gave a number of directions with a view to reforming and 

humanizing jail administration and also held that the procedure of handcuffing is a violation of 

Article-21. Handcuffing is permitted only in extraordinary circumstances. 

In the case of Rudal Shah v State of Bihar14, the petitioner was acquitted by the Sessions Court 

of Bihar on 3rd June, 1968, but was released from jail on 16th October, 1982, i.e., 14 years 

after he was acquitted. The Supreme Court held that, this illegal detention by the Police, is a 

violation of Article-21 (right to life and liberty), and hence a monetary compensation is to be 

provided and also the State should take action against these officers. 

It is no more open to debate that convicts are not wholly denuded of their fundamental rights. 

However, the prisoner’s liberty is in the very nature of things circumscribed by the very fact of 

his confinement. His interest in the limited liberty left to him is then all the more substantial. 

A conviction for a crime does not reduce the person into a non-person whose rights are subject 

to the whims of the prison administration and therefore, the imposition of any major 

punishment within the prison system is a condition upon the observance of procedural 

safeguards. In Abdul Rahman Antulay vs. R.S.Nayak15, the Constitution Bench laid down the 

various propositions intended to serve as guidelines for purposes of fair, just and reasonable 

procedure implicit un Article 21 of the Constitution.  

	
12 AIR 1978 SC 1548. 
13 AIR 1980 SC 1535. 
14 AIR 1983 SC 1086, 1983 SCR (3) 508. 
15 (1992) 1 SCC 225. 
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VARIOUS COMMITTEE REPORTS FOR THE PROTECTION OF 

PRISONERS’ RIGHTS 

Various committees have been already set up so as to seek that there is a protection of prisoners’ 

rights in India. These committees analyzed the situation and recommended some alternatives 

so as to improve the condition of the prisoners. The first Committee on Prison Reforms was 

appointed in 1836, with Lord Macaulay as one of its members. The next committee was 

appointed in 1864. In 1877, there was a conference of experts to enquire into prison 

administration. Another committee was appointed to examine jail administration in 1888-89. 

On the basis of this report, the Prisons Act 1894 and Prisoners Act 1900 was passed. The Indian 

Jails Committee examined conditions of prisons in India as well as in other countries. 

• In 1956, the Government of India set up the All India Jail Manual Committee which 

prepared the Model Prison rules in 1959 for the guidance of the State governments. 

• In 1977, Ismail Committee (constituted by the Tamil Nadu government) in its report 

submitted the allegations of ill treatment and beating. This committee made suggestions 

for prison reforms and the rights of the prisoners. According to Justice Ismail, the state 

has a duty to spend for the rehabilitation and reformation of prisoners and making them 

to re-enter into the mainstream of the society. 

• In 1979, the Tamil Nadu Prison Reforms Commission was constituted and it suggested 

that all persons deprived of their liberty shall be treated with humanity and with respect 

for the inherent dignity and rights of human persons. This Committee had made some 

progressive suggestions with regard to women prisoners and also suggested that short 

term prisoners should be given wages for their work. It also suggested that accused 

persons shall be segregated from convicted persons and must be given the status of a 

non-convicted person. 

• The Government of India has brought to the notice of the Law Commission of India in 

its 78th report, the need for undertaking suitable judicial reforms and changes in the 

law in order to deal with the problem concerning a large number of under trial prisoners 

in Indian jails. This Commission has recommended speedy investigation of the case, 

and separate places of detention for under trial prisoners. 

• In 1983, Justice A. N Mulla Committee of Jail Reforms made suggestions for the 

modernization of prisons in, and hence suggested the setting up of the National Prison 

Commission. According to this Committee, there was a total ban on the heinous practice 
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of clubbing together juvenile offenders with the hardened criminals in prison; and it 

also suggested the removal of the diarchy of prison administration at a union and state 

level. Justice Mulla Committee suggested that the classification of prisoners in jail 

should be rational as well as scientific. 

• In 1986-87, the National Expert Committee on Women prisoners was constituted. This 

Committee was headed by Justice V R Krishna Iyer. In 1988, this Committee submitted 

its report to the Union Government. It suggested that in the police force the number of 

women must be increased. This Committee made recommendations to make awareness 

among the women in custody about their rights and duties while in custody. In this 

view, the Committee suggested that literate prisoners must be given an easily readable 

text in which the fundamental rights of prisoners are contained in. Socio-legal 

counselling and legal aid camps are established in the prisons to support women 

inmates. 

• In 1991-93, the 9th Kerala Legislature Estimate Committee made certain suggestions 

with regard to the rights of prisoners in the state of Kerala. This Committee submitted 

its report on 28th January, 1993. This Committee had taken into consideration an 

objective of imprisonment sufficient opportunities to be provided to the prisoners as a 

reformative move. It also made suggestions that the prison labour can be made more 

profitable if certain necessary provisions are made, in accordance with the ability and 

taste of the prisoner. The Committee also made a recommendation to the government 

to enhance punishment for those prisoners who violate the conditions of parole. 

• In Kerala, the Travancore- Cochin Prisons Act, 1915 was enforced which extends to 

the whole area of the State of Travancore– Cochin. 

• In the Malabar District including the State of Madras, the Central Act 9 of 1894 was 

enacted. 

Even though the Judiciary was much cognizant of the prisoners’ rights in all the countries, the 

contribution of the legislature has not been substantial enough in this process. In this context, 

the Judiciary has been influenced by the deliberations and recommendations that have been 

made in the Human rights Conventions. Various other recommendations have also been made 

by other Prison reform Committees and these have considerably influenced the Indian 

judiciary. Thus by making a value-oriented interpretation of the provisions contained in the 

Indian Constitution, Judiciary has made many significant changes in the arena of prisoners’ 

rights. 



VOLUME	1	ISSUE	3	 2020	 2582-5534	

																																																																										Burnishedlawjournal.in	
	
	

COMPARATIVE ANALYSIS OF PRISONS IN USA AND INDIA 

The United States of America has the dubious honour of incarcerating more people per capita 

than any other nation, whether industrialized, democratic, undemocratic, or developing. It has 

come first in all published listings of incarceration rates, and has done so for some time. Prison 

rates in the US are the world’s highest, at 716 people per 100,000.16 Thus, prisons in the USA 

are a big business. At the end of 2008, the USA was incarcerating more than 2.4 million people. 

Over half of these people were held under the jurisdiction of state and federal authorities 

serving sentences of greater than 12 months, leaving around 8,000,000 individuals housed in 

local jails, either awaiting trial, pending sentencing, or serving short-term periods of 

confinement of less than 12 months.17  Since 1970, the population of prisons in USA has 

increased to about 700%. America has around 5% of the world’s population, and 25% of its 

prisoners.  

At just 33 people per 100,000 of population in jail, India has one of the lowest incarceration 

rates. India ranks 214 in the list of Prison Population Rates per 100,000 of the national 

population with a rate of mere 30%.18 The population of prisoners in the prison according to 

the National Crime Records Bureau was 385,135 in December 2012. The rate of incarceration 

in the USA is nearly five times that of Britain, seven times that of France and 32 times that of 

India. The percentage of female prisoners till December 2010 was 8.7% for the USA but the 

percentage of female prisoners in India was almost half of the USA, being 4.4%. The 

privatization of traditional government functions – and big government payments to private 

contractors – isn't limited to international intelligence operations like the National Security 

Agency in the USA. It's happening with little oversight in dozens of areas once the province of 

government, from schools to airports to the military. The shifting of government 

responsibilities to private actors isn't without consequence, as privatization often comes with a 

lack of oversight and a series of abuses. One particularly stunning example is the American 

prison system, the realities of which should be a national disgrace.19 Large-scale imprisonment 

isn't making us any safer, either. But it is putting small-time non-violent individuals – drug 

users and dealers – in close contact with more hardened criminals and making it significantly 

	
16  http://www.economist.com/blogs/economist-explains/2013/08/economist-explains-8 [last accessed on: 
15/10/2014]. 
17 Bosworth Mary, Explaining U.S imprisonment, Statistical Overview, pg 2. [last accessed on: 20/10/2014]. 
18 http://www.prisonstudies.org/info/worldbrief/wpb_country.php?country=94 [last accessed on: 20/10/2014]. 
19  http://www.theguardian.com/commentisfree/2013/jun/13/aclu-lawsuit-east-mississippi-correctional-facility 
[last accessed on: 21/10/2014]. 
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more difficult for them to find decent work after their release. That's a perfect recipe for 

recidivism, not rehabilitation. The prison privatization boom began in the 1980s in the USA, 

under the governments of Ronald Reagan and Bush Sr., but reached its height in 1990 under 

William Clinton, when Wall Street stocks were selling like hotcakes. Clinton’s program for 

cutting the federal workforce resulted in the Justice Department contracting of private prison 

corporations for the incarceration of undocumented workers and high-security inmates. 

Private prisons are the biggest business in the prison industry complex in the USA. About 18 

corporations guard 10,000 prisoners in 27 states. The two largest are Correctional Corporation 

of America (CCA) and Wackenhut, which together control 75%. Private prisons receive a 

guaranteed amount of money for each prisoner, independent of what it costs to maintain each 

one. According to Russell Boraas, a private prison administrator in Virginia, “the secret to low 

operating costs is having a minimal number of guards for the maximum number of prisoners.” 

The CCA has an ultra-modern prison in Lawrenceville, Virginia, where five guards on dayshift 

and two at night watch over 750 prisoners. In these prisons, inmates may get their sentences 

reduced for “good behavior,” but for any infraction, they get 30 days added – which means 

more profits for CCA. According to a study of New Mexico prisons, it was found that CCA 

inmates lost “good behavior time” at a rate eight times higher than those in state prisons.20  

In a 2010 Annual Report filed with the Securities and Exchange Commission, Corrections 

Corporation of America (CCA) stated: “The demand for our facilities and services could be 

adversely affected by . . . leniency in conviction or parole standards and sentencing practices . 

. . .” As incarceration rates skyrocket, the private prison industry expands at exponential rates, 

holding ever more people in its prisons and jails, and generating massive profits. 21 And while 

supporters of private prisons tout the idea that governments can save money through 

privatization, the evidence that private prisons save taxpayer money is mixed at best – in fact, 

private prisons may in some instances cost more than governmental ones. Private prisons have 

also been linked to numerous cases of violence and atrocious conditions. 

Whereas, on the other hand, the Constitution of India assigns the custody and correction of 

criminals to the states and territories. It is a subject of the state that is covered by item 4 under 

the State List in the Seventh Schedule of the Constitution of India. The management and 

	
20 http://www.globalresearch.ca/the-prison-industry-in-the-united-states-big-business-or-a-new-form-of-
slavery/8289 [last accessed on: 14/10/2014]. 
21 https://www.aclu.org/prisoners-rights/private-prisons [last accessed on: 14/10/2014]. 
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administration of prisons fall exclusively in the scope of the State Governments, and is 

governed by the Prisons Act, 1894 and the Prison Manuals of the respective State 

Governments, though based on the recommendations of various Committees, Central 

assistance was provided to the States on a matching contribution basis to improve security in 

prisons, repair and renovation of old prisons, medical facilities, development of borstal schools, 

facilities to women offenders, vocational training, modernization of prison industries, training 

to prison personnel, and for the creation of high security enclosure. The states have the primary 

role, responsibility and authority to change the current prison laws, rules and regulations. Day-

to-day administration of prisoners rests on the principles incorporated in the Prisons Act of 

1894, the Prisoners Act of 1900, and the Transfer of Prisoners Act of 1950. An Inspector 

General of Prisons administers prison affairs in each state and territory. 22  The Central 

Government provides assistance to the states to improve security in prisons, for the repair and 

renovation of old prisons, medical facilities, development of borstal schools, facilities to 

women offenders, vocational training, modernization of prison industries, training to prison 

personnel, and for the creation of high security enclosures. 

Next comes the solitary confinement position. In the early nineteenth century, the U.S. led the 

world in a new practice of imprisoning people in solitary cells, without access to any human 

contact or stimulation, as a method of rehabilitation. The results were disastrous, as prisoners 

quickly became severely mentally disturbed. The practice was all but abandoned. But now, 

over a century later, it has made a fateful comeback. Instead of torturing prisoners with solitary 

confinement in dark and dirty underground holes, prisoners are now subjected to solitary 

confinement in well-lit, sterile boxes, being the only difference. Today, tens of thousands of 

individuals across the country are detained inside cramped, concrete, windowless cells in a 

state of near-total solitude for between 22 and 24 hours a day. The cells have a toilet and a 

shower, and a slot in the door large enough for a guard to slip a food tray through. Prisoners in 

solitary confinement are frequently deprived of telephone calls and contact visits. “Recreation” 

involves being taken, often in handcuffs and shackles, to another solitary cell where prisoners 

can pace alone for an hour before being returned to their cell.23 Solitary confinement in US 

prisons is imposed for different reasons, but most commonly it is used as punishment for 

breaches of discipline (“disciplinary segregation”) or to manage prisoners considered to be 

particularly difficult or dangerous (“administrative segregation”). In some prison systems, 

	
22 http://www.country-data.com/cgi-bin/query/r-6166.html [last accessed on: 20/10/2014]. 
23 http://ccrjustice.org/solitary-factsheet [last accessed on: 20/10/2014]. 
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prisoners who follow the rules and who engage in prescribed programs can earn their way out 

of solitary; in others, prisoners can languish in segregation for years, even decades, with little 

idea of what—if anything—they can do to be re-assigned to a less harsh form of 

imprisonment. 24 

Whereas, in India, according to sections 73 and 74 of Indian Penal Code solitary confinement 

may be awarded for offence punishable with rigorous imprisonment for any portion or portions 

of the term of imprisonment but not for the whole term of imprisonment. But, solitary 

confinement must not exceed three months in the whole (Section 73), it may be imposed at 

intervals and not at a continuous stretch. Solitary confinement is awarded for offences under 

the Indian Penal Code only. It cannot be awarded where imprisonment is not part of the 

substantive sentence or where the imprisonment awarded is simple. Thus, it cannot be awarded 

where imprisonment is in default of fine. 

In view of the gravity and harshness of solitary confinement, the framers of the Indian Penal 

Code have specifically provided in section 74 that in no case the solitary confinement be 

awarded more than 14 days at a time. It is medically and scientifically proven that solitary 

confinement if continued for a long time, is bound to produce mental derangement and insanity. 
25Flimsy grounds like loitering in the prison, behaving insolently etc. cannot be the foundation 

for the torturous treatment of solitary confinement. Keeping prisoners in solitary confinement 

for long terms like nine to eleven months are long enough periods and would amount to 

barbarous activity and breach of fundamental law laid down by the Supreme Court in the Sunil 

Batra26 case. Solitary confinement is to be saved as the rare of rarest cases and is to be virtually 

meant that prisoners should be dealt with at the mercy of prison authority. 27 

Coming back to the USA, we can say that prisoners and detainees in many local, state and 

federal facilities, including those run by private contractors, confront conditions that are 

abusive, degrading and dangerous. Soaring prison populations due to harsh sentencing laws—

which legislators have been reluctant to change—and immigrant detention policies coupled 

with tight budgets have left governments unwilling to make the investments in staff and 

resources necessary to ensure safe and humane conditions of confinement. Such failures violate 

	
24  http://www.hrw.org/news/2012/06/18/us-look-critically-widespread-use-solitary-confinement [last accessed 
on: 20/10/2014]. 
25 Nyan Sukh Mether, (1869) 3 Beng. LR 49. 
26 AIR 1980 SC 1579. 
27 Kaur J.D, The Indian Penal Code of Punishments , 4th edn., pg 120. 



VOLUME	1	ISSUE	3	 2020	 2582-5534	

																																																																										Burnishedlawjournal.in	
	
	

the human rights of all persons deprived of their liberty to be treated with humanity and with 

respect for the inherent dignity of the human person, and to be free from cruel, inhuman or 

degrading treatment or punishment. The U.S. criminal justice system is absurdly expensive, 

grossly inhumane and riddled with racism. When leaving your cage, you are subjected to a 

dehumanizing strip search which includes a genital and anal probe, and then handcuffed. You 

are completely under the control of prison guards who carry pepper gas and long, black batons 

that some refer to as "spic and nigger beaters." Prison issues are class issues--the rich exploiting 

the poor for economic gain. The insidious crippling of our poor, young people on death rows 

and prisons are expanding, and none of this is about the rate of crime. It is about capitalism, it 

is about racism and classism.28 

Now, highlighting the problems in Indian Prisons- such as the relatively low number of persons 

in prison as compared to many other countries in the world, overcrowding, prolonged detention 

of under-trial prisoners, unsatisfactory living conditions, lack of treatment programmes and 

allegations of indifferent and even inhuman approach of prison staff have repeatedly attracted 

the attention of the critics over the years. A report by the Human Rights Watch, specifically 

cites countries like India and Pakistan, where a “rigid” class system exists in the prisons. It 

states that under this system, special privileges are accorded to the minority of prisoners who 

come from the upper and middle classes irrespective of the crimes they have committed or the 

way they comport themselves in prison. Some states classify the prisoners as being in “A”, “B” 

or “C” class on the basis of their income or social status. The Shah Commission Report shows 

that even amongst the under trials there is discriminatory treatment in almost all states. Thus 

the hard reality is that article 21 of the Constitution is not only being violated outside but also 

inside the jails.29 An example of this being that the “A” (higher category) prisoners can receive 

any newspapers, the others (i.e “B” and “C”), only those on a prescribed list.30 Hence, in respect 

to the inhumane conditions in the prisons, both countries are almost at an equal stand. The 

inhumane conditions prevailing inside the prisons are to be criticized. But both countries have 

a different stand as to relation with the incarceration rate, the administration and lastly the 

punishment system- specifically solitary confinement. 

	
28 http://socialistworker.org/2008/10/17/torture-in-US-prisons [last accessed on: 23/10/2014]. 
29 Plight of under trials, Farhah naz, http://www.dailykashmirimages.com/news-plight-of-undertrials-31113.aspx 
[last accessed on: 23/10/2014]. 
30  Prison conditions in India, Human Rights Watch publishers, pg. 32, 1991, April, 
http://www.hrw.org/sites/default/files/reports/INDIA914.pdf [last accessed on: 25/10/2014]. 
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CONCLUSION AND SUGGESTIONS 

Life is not merely animal existence. The souls behind the bars cannot be denied the same. It is 

guaranteed to every person by Article 21 of the Constitution and not even the State has the 

authority to violate that Right. A prisoner, be he a convict, does not cease to be a human being. 

They also have all the rights which a free man has but under some restrictions. Just being in 

prison doesn’t deprive them of their fundamental rights. Even when lodged in the jail, he 

continues to enjoy all his Fundamental Rights. On being convicted of a crime and deprived of 

their liberty in accordance with the procedure established by law, prisoners still retain the 

residue of constitutional rights. 

Supreme Court has gone a long way fighting for their rights. However, the fact remains that it 

is the police and the prison authorities who need to be trained and oriented so that they take 

prisoner’s rights seriously. There is a well-known saying in law that, ‘Justice delayed is justice 

denied’, this means that, when these prisoners are denied a speedy trial, there can be no 

procedure, which is reasonable, fair and just, according to Article-21. Detainees are not 

prisoners, as they are kept in prison even though they have not been yet convicted of a crime. 

This leads to an increase in the number of inmates in prison. Also, the torture inflicted on the 

prisoners may make them hardened criminals. 

• The scheme of prison administration has to be regulated in a proper manner. The prison 

authorities must make sure that the prison regulation is maintained without injustice 

and arbitrariness. 

• It is a mere belief that after a prisoner is discharged from prison, after the terms of his 

punishment, then he would lead a good and useful life, as this view is not always true. 

The social stigma will continue to be with them, as the society still considers them to 

be a prisoner, now and forever. There are many correctional and rehabilitative 

techniques available to the prisoners. Prisoners should be trained in some activities so 

that they can lead a respected life after they are out. 

• Even though there are a number of articles in the Constitution and many sections in the 

Cr.PC and IPC which safeguard the interest of the prisoners, the question of whether 

there is proper implementation, is an important aspect to be noted. Infliction of 

Custodial violence is illegal as well as unconstitutional, but even then, it is still in 
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practice. Sometimes it forces these people to become hardened criminals. This practice 

is a violation of the Human Rights of prisoners and should be abolished.  
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