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CASE ANALYSIS 

Enrica Lexie Case – Italy v. India 
By Megha Shawani 
GD Goenka University. 

 

 

FACTS  
The incident took place on 15th February 2012 wherein two Indian fishermen were shot dead 

and killed off the coast of Kerala, India, who were on board of the St. Antony (The Indian Ship) 

after they were detonated upon by the Italian marines who were on board the Italian ship Enrica 

Lexie. Enrica Lexie was sailing from Singapore to Egypt whereas  St. Anthony was coming 

back to its destination from a fishing excursion. The shooting started when the Indian ship the 

St. Anthony was 20.5 Nautical Miles off Indian Cost which is within the bordering zone area 

of India’s Exclusive Economic Zone. Enrica Lexie was caught somewhere near the 

Lakshadweep Islands by the Indian Coast Guards and coerced it to proceeded towards Kochi. 

The Indian cost guards rummaged the ship and arrested the 2 marines. Two Italian Marine 

Officers who were captured were; – Massimiliano Latorre & Salvatore Girone. They were 

charged for  Murder and Mischief  (Section 300 and 425 of the Indian Penal Code respectively). 

The Italian marines claimed that they thought the St. Antony was on a conflict with the Enrica 

Lexie, which it appeared to be a pirate attack, which was the rationale that they opened fire. 

India challenged this claim and argued that no matter the piracy claims, the Italians marines 

violated various key provisions of the UN Convention on the Law of the ocean (UNCLOS), 

including  India’s sovereignty over its EEZ, reservation of the high seas for peaceful purposes, 

and India’s freedom of navigation. To guard the Interests of the Italian citizens, Italy challenged 

the arrest of its officers before the Kerala court raising the issue of jurisdiction and claiming 

that India has no jurisdiction for trial of the case as the incident took place on the high sea and 

not in India’s water body. To support their contention Italy cited Article 97 of the United 

Nations Convention on the Law of the ocean (UNCLOS): which says “In the event of a 

collision or the other incident of navigation concerning a ship on the high seas”, only the flag 

state of that particular ship can instigate penal proceedings 1. On the high seas, flag states hold 

	
1	https://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf	
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complete jurisdiction over maritime vessels. (Art. 217 UNCLOS)2 . However, As per (Sections 

3 and 4 of the Indian Penal Code, 1860 and Sec.188 of the Code of Criminal Procedure) India 

gets its jurisdictional claims on domestic legislation which bestows the Indian courts with the 

jurisdiction to undertake a private (which also includes a foreigner) about a  crime that took 

place on board of a ship which is registered in India. Whereas, The arguments are given by the 

Italian government keeping in mind the number of provisions which comes under UNCLOS, 

1982. Article 97 of UNCLOS emphases on ‘Penal jurisdiction in matters of a collision or the 

other incident of navigation’. Coherent with article 97, Any sort of disciplinary or penal 

proceedings could not be initiated against such person only except before the administrative or 

judicial authorities which are either of the flag state or of the State of which such a private may 

be a national of that specific state. Secondly, Coherent with Article 92, ships shall be a focus 

on the exclusive jurisdiction of flag state while on being the high seas. The foremost 

challenging aspect of the case happened after the Supreme Court of India allowed the marines 

to return to Italy to require part within the elections there in February 2013. Initially, Italy didn't 

return them, but eventually, they were sent back to India. The matter was continuously 

advocated by Italy, and by 2016, both marines were allowed to return to their homes, till the 

time a world tribunal could decide if they ought to be prosecuted in India or not. In July 2015, 

Italy took the case to the International Tribunal for the Law of the ocean, which hears disputes 

relating the UNCLOS. The matter was then referred to the Permanent Court of Arbitration. 

 

ISSUES 
 

• Whether the Indian courts have jurisdiction to trail the criminal matter? 

• Whether India violated any provisions of the UN Convention? 

• Whether India is entitled to any compensation? 

• Whether the Italian marines have any immunity?  

 

 

JUDGEMENT  
The Supreme Court of India declared that as per the Indian government notification issued in 

respect of the Convention on the Law of the ocean, India has jurisdiction over the whole 200 

	
2	https://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf	
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miles Exclusive Economic Zone, because of which the case is tried in India. It was also held 

by the court that only the Indian Government can employ that jurisdiction and not Kerala 

Government. Later, the case was tried by the Permanent Court of Arbitration, the tribunal 

rejected all of Italy’s claims which stated that India violated the provisions of UNCLOS in 

detaining the Enrica Lexie, which they didn’t cooperate in handling piracy. it had been held by 

the tribunal 3:2 majority that the marines were eligible to immunity when it came to criminal 

proceedings in India, due to their status as military officers. The PCA also said to Italy during 

the proceedings, to resume its criminal investigation into the incident. It was held by the 

Arbitral tribunal that Italy did not violate India’s rights to sovereignty in respect of the incident, 

rather it had been held the attack on St. Antony was a violation of India’s rights concerning 

freedom of navigation under Articles 87 and 90 of the UNCLOS. Additionally, The tribunal 

held that India is entitled to payment of compensation in respect with loss of life, physical 

harm, material damage to property (‘St Antony’), and moral harm suffered by captain and crew 

of ‘St Antony’, it had been held that If India and Italy are unable to amicably agree on the 

quantity of reimbursement which has to be paid, then the amount is often fixed by the  

Permanent Court of Arbitration. To reimburse the victims, the Kerala Government accorded 

an aid of 5 Lakh Rupees and thereafter the similar amount was given by The Tamil Naidu’s 

Government to the family of the victims. Apart from the monetary help the Kerala Government 

they also employed the wife of the victim. Compensation of 1 Crore was also provided by the 

Government of Italy to the victim.  

 

ANALYSIS  

The apex court of India did not get a chance to look at Italy’s defence of criminal immunity 

against the marines, as it was asked to the special court, formed by it, to affect the exertion.  

Perhaps, this decision a hiccup on the part of the Apex Court. Provided, that the apex Court 

looked into it within the verdict it declared via a two-judge bench on 18th January 2013, 

chances of having a better impact on the Arbitral Tribunals’ award would have been there.  

The special court which was formed by the apex Court had croaked a natural death due to 

credit given to circumstances beyond its purview, without even getting a chance for the 

commencement of its proceedings. 

However, The issue had been addressed by The Kerala Court, declaring that the act of 

shooting the fishermen was a  personal, illegal and criminal act committed by them not an 
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action in defence of the Italian state nether one in defence of the vessel. Kerala Court’s only 

judge bench held that the 2 marines had no immunity against the act committed by them.  

Sadly, The Apex Court set aside the judgement delivered by the Kerala high on the grounds 

of jurisdiction, which turned out to be a great help Italy to say before the Arbitral Tribunal  

as follows: 

“Despite Chief sergeant, Latorre’s written notification to the Indian boarding team but 24 

hours after the incident that the marines were “exclusively answerable to Italian Judicial 

Authorities”, Italy’s February 18, 2012 note verbale to India’s Ministry of External Affairs 

asserting the marines’ immunity, and Italy’s repeated invocation of the marines’ immunity 

to challenge the jurisdiction of Indian courts, the Indian authorities and judicial bodies have 

did not decide the question of immunity so far.” (Paragraph 829)3 

The deficiency of an influential proclamation on the immunity of the marines by the Apex 

Court had led to the Arbitral Tribunal to think about it as an uncertainty, and a subsidiary 

matter which has to be resolved by itself, although its proficiency to try to so, with the 

absence of certain provisions which comes under the United Nations Convention on the Law 

of the ocean, turned out to be certain critique from the judges. 

 

 

 

	
3	https://pca-cpa.org/en/cases/117/	


