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ABSTRACT 

The rape is paramount of the brutality that woman has to go through, while the male chauvinist 

has to satisfy their ego. The irony behind the implication of these stringent laws is that there is 

no decrease in the happening of these brutal offenses. The drawback also, in the implication of 

these new laws is that is has been made woman-centric rather than been generalised. The rape 

is though in the larger sense women centric but there are no hidden cases where other genders 

have been raped. The concept of rape should be itself considered as an offense rather than 

making a gender centric. The brutal human leaves no mercy while raping innocent animals, 

male child or other gender males. Though the need for an hour was to protect women, by the 

time rape as a whole should be given stringent laws rather than conceptualizing to a particular 

gender. 

The article covers the new amendment that was made after the nirbhaya case and discuss the 

previous laws that were removed. 

 

 

Introduction  
 

The crime against women is not a new concept. In the world of patriarchy, the women remain 

the sufferers of the brutal and intolerant men. The suppression of women voices, by raping and 

killing them is every day’s news, just with the new faces and the name. The women are judged 

by society on every aspect. The restrictions and limitation on the women are the essence of 

patriarchy and the male chauvinist cannot digest the fact that women have earned their freedom 

and have the ability to equality in every aspect. 

The judiciary after the nirbhaya case made various guidelines to protect women from being 

victimized by the authorities and to get justice against the unjust she suffered. The amendment 

in the penal law and the enactment of the Nirbhaya Act, 2013 aims at the rehabilitation of the 

women. 
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Rape 
The offense of rape is the epitome of brutality done forcefully. Its overwhelming state is that 

even after strict laws and severe punishments the male chauvinist tends to rape women, 

vandalize the dignity of a woman. Though the concept of rape is generalized by stating that 

women are the sole victims, but that is just a myth. Every human being been it male or female 

and also the innocent animals are raped and killed by brutal people.  

The concept of rape is defined under section 375 of the Indian Penal Code, 1860 which is 

refined in the nirbhaya case. The dignity of women being vandalised once the rape is committed 

and then by the procedure that she had to go to get justice. These inhumane and undignified 

laws were removed and new system of righteousness was enforced. 

In Mathura rape case[1] the two policemen raped a sixteen-year-old tribal girl in Maharashtra 

inside the police station. Her guardians went to file a complaint but none of the police personnel 

approached until the crowd gathered and threatened to burn down the police station. The 

policemen who were convicted in the case filed the panchnama. The case came before the 

session’s court and a decision was pronounced in favor of the accused officers. The girl, 

Mathura was accused of falsely reporting the case. It was stated in the judgment that the girl 

voluntarily consented for the sexual intercourse and was held as not rape. 

The appeal was made to the Nagpur High Court, where the court held that the passive 

submission regarding the fear of serious threat cannot be construed as consent the sexual 

intercourse. Further the appeal in the Supreme Court, where the court held that there were no 

marks of injury found on the private parts of the body of the girl and since she has raised no 

alarm at the time of the rape, her appeal was found to be false. Therefore, the court acquitted 

the accused. 

Later after the mass protest in the cities, the court decided that the locus standi holds in favor 

of the victim Mathura, and then there was the amendment in the criminal law stating it as the 

Criminal Amendment Act, 1983. The addition in the statutory provision of section 114(A) of 

the Indian Evidence Act, 1983 was that if the victim state that the sexual intercourse was not 

consented the court adheres to the victim’s statement as the rebuttal presumption. 

The landmark case of Vishaka vs. State of Rajasthan[2], 1997 the sexual harassment was first 

time legally classified when there is directly or indirectly: 

1. Making sexually colored remarks, 

 2. Physically contacting or touching a woman  
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 3. Showing porn content 

 4. Requesting or demanding sexual favors, or 

 5. Any other sort of physical, verbal or non-verbal conduct is sexual. 

The facts of the case are that one Bhanvari Devi a social activist in Rajasthan village was 

working against child marriage. She rescued a one-year old girl from getting married. To take 

revenge the father of the girl with his five other friends gang raped her in front of her husband. 

The male doctor denied to survey her, the only confirmation was given was of her age. She 

went to the police station to lodge complaints against the culprit where she was bullied by the 

officers.  

Later, in this case, trial court discharged accused and found them not guilty. Then the petition 

filed in high court found the accused guilty and even the Supreme Court adhere to the decision 

of the high court. 

Justice Verma held that Article 21 of the constitutional right to life and personal liberty include 

freedom from sexual harassment at the workplace. The judgment passed in this case aimed at 

gender equality and no discrimination against women at the workplace. 

 The important guidelines laid down in this case was: 

• Necessary steps by the employers against sexual harassment being it private or public 

sector. 

• The immediate complaint to the appropriate authority should be made in case the act 

amounts to an offense under the Indian Penal Code. 

• The transfer of the accused or the victim must be made from the workplace. 

Apparel Export Promotion Council vs. AK.Chopra[3], in this case, the chairman of the 

company use to molest his employee even after she objected. The court held that sexual 

harassment tends to sexual discrimination. The decision of removal of the chairman, who was 

the respondent in the case was upheld. 

 

The various other provision under IPC regarding sexual harassment 

against the women 
Under section 294 and 509 of the Indian Penal Code states the actions which amount to sexual 

offence.  

 The act of obscenity cause annoyance to women. Any action or the offensive song, causing 

sexual molestation against women is stated under section 294. The important ingredient of the 

section are: 
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• Annoying woman affecting the mental condition infers by the proven facts. 

• An obscene act or the song must be sung in the public place. 

 

Under section 509 of the Indian Penal Code, the description is given regarding the acts or 

gestures by which a person intends to destruct the modesty of the women. 

The important ingredients of the section are: 

   

• Tarnishing woman modesty. 

Intention to insult a woman by 

 i) words or gestures, or 

•  ii) exhibiting the object to make sure woman hear or see such gesture or words, or  

1. Infringing woman’s privacy 

These are some other relevant provision under penal laws which tends to define the sexual 

molestation of the women. 

Marital rape is considered as an exception to the definition of rape as it is still not being 

criminalized on the grounds of societal custom i.e husband right on the wife's body. Therefore, 

the consent of the wife is still not considered material. In the House of Lords in the case of R 

vs. R[4], the marital rape was given a place in society. The consent of the wife while performing 

sexual intercourse was considered important, though the precedent has not to be accepted in 

the Indian society. 

The rape is only the act but the woman dignity was tarnished by the procedure and the 

authorities she believed she would seek justice too. The most overwhelming was the two-finger 

test which identifies whether the woman was a virgin or not. The implication of this test was 

banned in the year 2014 stating it as an infringement to women right to privacy. 

  

Nirbhaya Act, 2013 
Rape is a criminal offense. The penetration is sufficient to prove the rape. A person is said to 

commit rape of women when he indulges in sexual intercourse: 

• without her consent or  

• against her will or  

• with consent or without consent with a minor below 16 years of age 

• if consent is obtained by putting a person in fear of death or hurt 

• by making a false implication that he is her lawfully married husband 
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• at the time of the giving consent, woman was unable to know the consequence and 

nature of the consent given. 

  

  

The exception to rape: 

· when sexual intercourse is done with one’s own wife. The wife should not be under fifteen 

years of age. 

· In case of a medical procedure or intervention the act is not considered as rape if any insertion 

is made. 

After the 2013 amendment in the criminal law due to the Delhi rape case, the scope of the 

definition expanded. The ambiguity in earlier laws was removed and the strict punishment was 

imposed. The Nirbhaya Act redefined the concept of rape as sexual assault. Several other 

classifications were included. The legislation has rephrased the term rape with sexual assault 

to widen up the scope of the offences. The legislation provides that penetration of the penis or 

any other object by oneself or making any other to do so, into the vagina, urethra, anus or mouth 

of woman’s body amounts to a sexual offence. The penetration in the mouth or touching of the 

private part is now considered as sexual assault. 

The changes made in the Criminal Amendment Act, 2013 has made the law more concrete and 

strict against the culprit and prevent women from being victimized multiple times. The addition 

was made in the Indian Penal Code, Code of Criminal Procedure and in the Indian Evidence 

Act. The following changes are: 

· Inclusion of new section in IPC for the offences like acid attack, sexual harassment, 

voyeurism, stalking under the provision of section 376. 

(1) In case a person commits rape of a woman shall be given rigorous imprisonment of ten 

years which may extend to life imprisonment and also liable for fine under section 376. 

(2) The punishment shall be of seven years of imprisonment which shall extent to life 

imprisonment liable with fine. 

  

· if the rape is committed by the police officer or public servant or member of armed force 

i.Within the jurisdiction where such authority is appointed, or ii. Within the premise of the area 

under official capacity, or iii. Rape committed on a woman within the custody of the officer or 

his subordinate. 

· If the rape is committed by the jail staff or remand home or any other place of the custody or 

in the hospital by the hospital staff or by the teacher or the guardian. 
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(3) the person shall be punished for a term of ten years of imprisonment and can be extended 

to life imprisonment with fine in the case the rape is committed: 

· Of physically and mentally disabled women, or 

· Causing grievous bodily harm or maims or disfiguring the body part or endangers woman 

life; or 

· Repeatedly committing rape of the same woman. 

(4) The person shall be given rigorous imprisonment of twenty years which can be extended to 

life imprisonment till the life of the person and fineable: 

· if the rape is committed on a woman below sixteen years of age or 

· Causes the death of the woman or responsible for her vegetative state under section 376 A. 

· If the rape is committed of a woman under twelve years of age under section 376 AB. 

(5) The punishment shall be prescribed for the imprisonment of two years which may extend 

to seven years of age and is fineable in case a husband performs sexual intercourse with his 

wife without her consent, living separately under a decree of judicial separation under section 

376B. 

(6) The person in authority in case perform sexual intercourse by establishing a fiduciary 

relationship or induces or seduces woman is punishable with imprisonment of five years which 

may extend to ten years and is also liable for fine under section 376 C. 

(7) Twenty years of rigorous imprisonment which may extend to life imprisonment i.e till the 

natural life of a person and is also fineable in case a woman is gang-raped i.e raped by more 

than one person who has the common intention under section 376 D. 

(8) each person shall be punished for life imprisonment extending to his natural and is also 

fineable in case: 

· A gang rape is committed by a woman under sixteen years of age, having common intention 

under section 376 DA. 

· A gang rape of a woman under twelve years is committed by the accused having common 

intention under section 376 DB. The death sentence can also be granted in the case. 

(9) In case a person is convicted under section 376 or 376 A and is subsequently convicted for 

the same then the imprisonment of life shall be granted to him which means extending to 

person’s natural life under section 376 E. 

These are the changes that were implemented as the section of the Indian Penal Code in the 

form of punishment prescribed to the culprit. 
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· The definition of the rape was expanded in the nirbhaya case which now involves the oral sex 

and insertion of any object in the vagina, urethra, anus, or mouth in the woman body as a sexual 

offense. 

· The consent is defined under the new amendment Act as to means of an unequivocal 

agreement to engage in a particular sexual act; the exception is absent of resistance which 

would not amount to consent. 

· The Act fails to criminalize marital rape. 

· The Act is woman centric which means that an only commits rape and that of woman, but it 

has to there is need of some neutrality. 

 

Conclusion 
The rape is paramount of the brutality that woman has to go through, while the male chauvinist 

has to satisfy their ego. The irony behind the implication of these stringent laws is that there is 

no decrease in the happening of these brutal offenses. The drawback also, in the implication of 

these new laws is that is has been made woman-centric rather than been generalized. The rape 

is though in the larger sense women-centric but there are no hidden cases where other genders 

have been raped. The concept of rape should be itself considered as an offense rather than 

making a gender centric. The brutal human leaves no mercy while raping innocent animals, 

male children, or other gender males. Though the need for an hour was to protect women, by 

the time rape as a whole should be given stringent laws rather than conceptualizing to a 

particular gender. 
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