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What constitutes ‘consideration’ has become one of the most disputed area of litigation under 

indirect tax.  The phrase ‘consideration’ attains significance in the context of taxes which are 

contract-based levies. Under the erstwhile service tax regime, the tax was payable on the 

consideration which was received by the service provider for the provision of service. In the 

GST regime as well, but for the exception of Schedule I transactions, a supply is taxed only 

when it is made for a consideration.   

Usually, to tax a transaction, the sequential steps to be followed are 1) Establish the occurrence 

of the taxable event of provision of service or making of a supply and 2) Identify if there exists 

a consideration towards such an activity of provision of service or making of a supply. If these 

steps are cumulatively fulfilled, one may state that there exists a liability to discharge tax.  

However, by looking at the recent litigation trends, the revenue appears to directly jump to Step 

2 without crossing the threshold of Step 1. In other words, whenever there is any amount which 

is received or retained by a party, the revenue deems this amount to be a consideration. 

Subsequently, this amount is mapped towards some activity (in most cases under the declared 

entry of agreeing to the obligation to do any act) and tax demand is made. These litigation 

trends are expected to continue into the GST regime as well. 

In this Article  ̧we would be discussion few very important decisions under the service tax 

regime which have elucidated on the aspect of what constitutes ‘consideration’. These 

decisions also lay down certain crucial guidelines to determine how a consideration is to be 

identified and how every payment which is collected may not qualify as a consideration for a 

service.  
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DECISION IN BHAYANA BUILDERS    

The first landmark case on this issue is the decision of the Hon’ble Larger Bench of Tribunal 

in the case of Bhayana Builders1 which has been subsequently affirmed by the Hon’ble 

Supreme Court of India.  

In this case, the question before the Court was whether the value of goods/materials supplied 

or provided free of cost by a service recipient and used by the service provider for providing 

the taxable service of construction of commercial or industrial complex, must be included in 

computation of the gross amount charged (by the service provider), for valuation of the taxable 

service, under Section 67 of the Finance Act, 1994.  

Section 67 of the Finance Act, 1994, provided for payment of service tax on the ‘value’ of the 

service. Sub section (i) of the Section provided that the value would in a case where the 

provision of service is for a consideration in money, be the gross amount charged by the service 

provider for such service provided or agreed to be provided by him. Sub section (ii) provided 

that in a case where the provision of service is for a consideration not wholly or partly 

consisting of money, be such amount in money as, with the addition of service tax charged, is 

equivalent to the consideration. 

After examining these sub-sections, the Court held that Section 67 ‘does not expand the 

meaning of the term “gross amount charged” to enable the Department to ignore the contract 

value or the amount actually charged by the service provider to the service recipient for the 

service rendered’.  

The Court further held as under: - 

The fact that it is an inclusive definition and may not be exhaustive also does not 

lead to the conclusion that the contract value can be ignored and the value of 

free supply goods can be added over and above the contract value to arrive at 

the value of taxable services. The value of taxable services cannot be dependent 

on the value of goods supplied free of cost by the service recipient. The service 

recipient can use any quality of goods and the value of such goods can vary 

significantly. Such a value, has no bearing on the value of services provided 

by the service recipient. Thus, on first principle itself, a value which is not part 

 
1 2013 (32) S.T.R. 49 (Tri. – LB) affirmed in 2018 (10) G.S.T.L. 118 (SC). 
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of the contract between the service provider and the service recipient has no 

relevance in the determination of the value of taxable services provided by the 

service provider. 

The Court in this case also noted that Australian Goods and Service Tax Ruling (GSTR) 2001/6 

clearly brought the distinction between a consideration for a contract and a condition of the 

contract. It was held that any cost incurred by the recipient would not automatically qualify as 

a ‘consideration’.  

In this regard the Australian GST ruling itself provides that if the cost incurred is for the benefit 

of the supplier or has economic value to the supplier, such costs would be included in the value 

of the supply. The relevant portion of the ruling is stated below    

Things used to make a supply 

90. The recipient of a supply may provide or make a thing available for the 

supplier to use in making the supply. However, the thing does not necessarily 

form consideration. 

Example 9 - things used in making the supply 

91. Eddie Engineer ('Eddie') agrees to supply services to Mountain 

Miners ('Mountain') at a rate of $100 per hour. Under the agreement, Eddie 

must perform the services on Mountain's premises in Melbourne. Mountain 

agrees to allow Eddie to use its computer facilities, stationery and safety 

equipment on Mountain's premises to perform the services. Mountain also 

agrees to fly Eddie to Melbourne and provide accommodation and meals during 

the period Eddie performs the services. 

92. There is monetary consideration for Eddie's services ($100 per hour). The 

provision of the use of computer facilities, stationery and safety equipment and 

the transport, accommodation and meals is not part of the price paid for the 

services as it is not a payment or of value to Eddie in return for his services. 

They are rather conditions of the contract that go to defining the supply made 

by Eddie, and are used in providing the services, rather than being supplied to 

Eddie in return for the services. They do not provide economic value to Eddie in 

return for his supply. The provision of these things in these circumstances is not 

consideration in connection with the supply by Eddie. There is no non-monetary 

consideration for Eddie's supply. 

Things consumed outside of the supply 

93. If Mountain agreed in addition to provide holiday accommodation for Eddie 

at the Gold Coast, this would constitute non-monetary consideration. It is not 

something required for Eddie to supply the services to Mountain and it provides 

Eddie with economic value in return for his supply. 
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94. Further, had Eddie incurred the costs of the transport, accommodation and 

meals and on-charged those expenses to Mountain as part of the cost of his 

services, GST is payable on this on-charge as they represent additional costs for 

the supply of Eddie's services. 

The Ruling given by the Australian GSTR is extremely apt in clarifying what constitutes 

consideration and what is a condition of the contract.  

The next decision which is discussed in the Article is that of the Hon’ble Larger Bench of the 

Tribunal in the case of Repco Home Finance Limited2.  

In this case, the issue pertains to taxability of foreclosure/pre-closure charges collected by the 

banks. Any financial institution’s primary business involves lending of money and the 

consideration for such money lent is collection of ‘interest’. The interest compensates for the 

‘time value of money’.  The arrangement with the borrowers usually contains a clause which 

allows the borrower to ‘foreclose’ or ‘pre-close’ the loan by repaying the outstanding principal 

amount before the specified time period. One of the incentives for the borrowers to close the 

loan before its tenure is in cases where the rates of interest in the market is lower and the interest 

which he has to pay on the original loan obtained is higher than the market rate.    

Although, prima facie, it may appear that the recovery of principal from borrowers is beneficial 

for the financial institution; this practice is in fact detrimental as the financial institutions must 

now find out new investment opportunities to keep earning the ‘interest’ on this principal. In 

order to compensate for the ‘interest loss’, the banks usually charge foreclosure charges from 

the borrower who is foreclosing the loan.  

In this backdrop, the revenue alleged that the amount received by the financial institution in 

the form of foreclosure charges would constitute a consideration for provision of banking 

services. The Hon’ble Tribunal examined the concept of ‘consideration’ in detail and held that 

an amount would qualify as a consideration only if such amount flows from the service 

recipient to the benefit of the service provider.  The foreclosure of loan is, therefore, a material 

breach of contract as it curtails the loan service period unilaterally, which can prompt the 

promisor to claim damages. The Tribunal further observed that the charges in the present case 

are recovered as compensation for disruption of a service and not towards provision of 

“lending” services.  

The Tribunal also examined the definition of consideration under Section 2(d) of the Indian 

 
2 (2020) 117 taxmann.com 755 (Chennai – CESTAT) (LB) 
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Contract Act, 1872, which states that consideration should flow at the desire of the 

promisor. The Tribunal observed that the financial institutions being the promisors did not 

desire pre-mature termination of the loan Once the money did not flow at the desire of the 

service provider, it no longer retains the character of a consideration. 

Another judgement laying emphasis on the aspect of consideration is the decision of the 

Hon’ble Tribunal in the case of M/s State Bank of Bikaner3. In this case, a humongous 

demand of over Rs. 100 Crores was raised on the Assessee claiming they were the recipients 

of service provided by Foreign Bank. For greater clarity, the brief facts of the case in one of 

the transactions are stated herein. The Assessee bank was appointed by an Indian Exporter for 

enabling him to realise the export proceeds from a foreign importer to whom the goods were 

sold. The Assessee bank thereafter co-ordinated with the Foreign Bank of the foreign importer 

for realizing the proceeds. For this purpose, various activities were performed by the foreign 

bank and the Indian Bank (banks in India) such as sending export documents, issuing Letter of 

credit, providing documents of title to goods etc. Converse scenarios also existed where the 

assessee may be an importer and may avail the service of the Indian Bank for remitting 

payments to foreign suppliers. However, the demand under reverse charge mechanism was 

made only the former export related transactions.  

In case of exports, the foreign bank usually deducted their fee for the performance of the 

activity and remitted the net amount to the Indian Bank. Such fee was either borne by the Indian 

Assessee or the foreign importer based on mutual agreement between the parties. The 

Department took a view that the amount retained by the Foreign bank was a consideration for 

the service it provided to the Indian Bank. In other words, the income earned by the foreign 

bank was an input service for the Indian Bank for them to provide their output service to the 

Indian Assessee.  The matter was extensively argued before the Hon’ble Tribunal.  

The Hon’ble Tribunal dealt with the core issue of whether the amount retained by the Foreign 

bank would constitute a consideration for the service provided to the Indian Bank. After relying 

on the landmark decisions of the Hon’ble Supreme Court in M/s Bhayana Builders4 and M/s 

Intercontinental Consultants and Technocrats5, the Tribunal held that he Assessee Bank has not 

paid any consideration to the Foreign Bank and the assessee bank would not qualify as a 

 
3 2020 (8) TMI 80 - CESTAT NEW DELHI 

 
4 [(2018) 91 taxmann.com 109 (SC)] 
5 [(2018) 91 taxmann.com 67 (SC)] 
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recipient of any service by the Foreign Bank. The Assessee bank was merely facilitating the 

transaction of export on behalf of the Indian Exporter and there was no service provider and 

service receiver relationship between the Indian Bank and Foreign Bank. While holding so, the 

Hon’ble Tribunal also emphasized on the very important facet that a there is a marked 

distinction between a condition of a contract and a consideration for the contract.  A service 

provider or recipient may be required to fulfil certain conditions of the contract but that may 

not necessarily mean that the same becomes a consideration and thus, a part of the value of the 

service. 

The important take away from the State Bank judgement is that before making a demand on 

taxability, it is imperative to clearly identify the four elements of taxation which creates the 

levy viz. (i) person providing service, (ii) person receiving service, (iii) actual rendering of 

service and, (iv) consideration for service6.   

CONCLUSION 

The decisions discussed supra are seminal decisions in their own right for determining what 

constitutes consideration for a service and how to differentiate between a mere condition of the 

contract which the parties are required to fulfill and the consideration which flows at the desire 

of the service provider/supplier and has a direct nexus with the service provided.  

Further, even though the judgements were rendered in the pre-negative list regime, it will 

nonetheless go a long way in shaping the jurisprudence on ascertaining the liability to pay 

service tax (negative list regime)/GST on different types of remittances/retentions. To illustrate 

a few-   

a. Forfeiture of advance; 

b. Liquidated damages due to delay in performance; 

c. Failure to comply with minimum commitment requirements; 

d. Notice pay; 

e. Free of Cost materials made available by customer for use in supply of the 

supplier  

One can only hope, that the taxman and the taxpayers truly appreciate the ratio of the above 

rulings and adopt their positions on taxability of various transactions accordingly.         

 
6 These four elements were explicitly propounded by the Hon’ble Delhi High Court in Delhi Chit Fund Case 

[(2013) 32 taxmann.com 332 (Delhi)] 


