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INTRODUCTION 

The aspect of Personality rights is a unique and novel concept, which is said to accrue in favour 

of persons who have gained immense popularity amongst public at large that the masses can 

immediately identify said person on account of his/her reputation or for the act in respect which 

they have become a famous personality. In India, personality rights are per se not recognised 

or codified under any specific legislation or Act but the right itself and actions under the same 

is governed by a collection of common law judgments and orders, Copyright Act 1957 and the 

Indian Constitution. Personality Rights are generally invoked through ‘Right to privacy’ 

guaranteed under Article 21 of the Indian Constitution and through ‘Right to publicity’ inferred 

from article 19 of the Indian Constitution, by celebrities and famous personalities.   

 

PRINCIPLE OF LAW 

The earliest Principle in law defined and identified to govern the concept of personality rights 

may be considered to be the Lockean Labour Theory, developed by and based on John Locke 

(1632–1704), is the theory of natural law and is widely regarded as a part and form of 

Intellectual Property Rights in relation to Publicity right. Under the said principles it is 

considered that an object created by the labour and skill of an individual belongs to that 

individual and that individual alone has the right to exploit the object created by him for any 

gainful purpose which he/she likes. Similarly based on this theory it can be said that the fame 

and popularity that a celebrity has created is his property since, he has put in enough hard work, 

conscious efforts, time and skills to harvest such an image and popularity in the society.  

 

ELEMENTS OF PERSONALITY RIGHTS 

The Indian Courts have recognized right of publicity and right to privacy as inalienable rights 

attached to an individual personality and any infiltration on the same have resulted in the 
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aggrieved person securing injunctive reliefs. Off course, these cases have to be seen in their 

respective facts and circumstances. Few factors which leans in favour of the legal 

heirs/descendants of the characters, which were duly taken into consideration by Courts while 

granting injunctive reliefs is that: (i) no prior permission was obtained from the concerned 

personality and/or his or her legal heirs or family members; (ii) Secondly, whether the 

reasonable verification of the contents available in the public domain was done by the 

author/writer/producer.  

 

The Indian Courts while dealing with cases of personality rights and its unauthorized 

exploitation by third parties, are required to first identify whether the said rights in respect of 

which protection is claimed are existing and for which the Indian Court’s through various 

judgments have identified that in order for personality rights to be considered bona fide, one 

of the two elements which constitute personality rights must be present, they are: 

• The Right of Publicity i.e., to keep one's image and likeness from being commercially 

exploited without permission or contractual compensation, which is similar to the use of 

a trademark; and  

• The Right of Privacy i.e., the right to be left alone and not have one's personality 

represented publicly without permission.  

 

a) Right of Publicity: 

• The “Right of Publicity’ is the right of an individual to exercise control over the 

commercial use of the individual’s name, image, likeness or other distinctive features 

that relate to an individual such as voice, signature, nickname, sobriquet etc. In common 

law jurisdictions, publicity rights fall into the realm of the tort of passing off. Judge 

Jerome Frank in the American case of Haelan Laboratories Inc. v. Topps Chewing 

Gum, coined the term ‘right of publicity’. The ‘right of publicity’ can also be referred 

to as “personality rights”. Originally, the right of publicity protected only the 

unauthorized use of an individual’s name, likeness and image. However, it has now been 

expanded to protect all the attributes that identify a particular person. 

• The US District (Georgia) in the case of Martin Luther King, Jr. v. American 

Heritage Products Inc., has held that the right of publicity survives the death of its 

owner and is inheritable and devisable. Even if a person does not exploit his name during 

http://en.wikipedia.org/wiki/Common_law
http://en.wikipedia.org/wiki/Common_law
http://en.wikipedia.org/wiki/Tort
http://en.wikipedia.org/wiki/Passing_off
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his life, that person is still entitled to have his image protected against exploitation after 

death just as much as a person who exploited his image during life. 

 

b) Right to Privacy: 

• Right of Publicity is a facet of Right to Privacy enshrined under Article 21 of the 

Constitution of India. 

• In this regard, the leading authority in relation to Personality rights in India is the case 

of the Hon’ble Delhi High Court, in ICC Development (International) Ltd. v. Arvee 

Enterprises, has observed “The right of publicity has evolved from the right of privacy 

and can be inherent only in an individual or in any Indicia of an individual’s personality 

like his name, personality trait, signature, voice etc. An individual may acquire the right 

of publicity by virtue of his association with an event, sport, movie etc. However, that 

right is not inherent in the event in question, that made the individual famous, nor in the 

corporation that has brought about the organization of the event. Any effort to take away 

the right of publicity from the individuals, to the organizer/ non-human entity of the 

event would be violative of Articles 19 and 21 of the Constitution of India – No persona 

can be monopolized. The right of publicity vests in an individual and he alone is entitled 

to profit from it”.  

 

AUTHORIZATION FOR ADOPTION OF PERSONALITY 

Writing a book or making a film on a public figure/well known personalities would require 

reasonable checks and balances vis-à-vis the verification of records and information 

although available in public domain and requisite permission from the well know public 

figure/ or family members in a given circumstances to that effect so that portrayal of the 

image of that personality should not be considered derogatory in any manner, which may 

invite any legal action for defamation of said personality by his/her direct family/kin.      

 

The Kerala High Court in the case of M.P. Raju & Ors. vs. T.G. Chacko and Ors, 2005 

SCC Online 430, has held that a complaint with regard to defamation of a deceased person 

can be made only by his family or his near relatives. It was observed that the term family 

under Section 499 of the Indian Penal Code 1860, would be understood so as to include 

only the husband, wife and children. 
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In the case of Madras High Court Selvi J. Jayalalitha v. Penguin Books India, , it was 

alleged on behalf of the Plaintiff that the contents of the book which was yet to publish, 

however excerpts were published in the Outlook Magazine, were derogatory nature 

affecting her right to privacy. The Defendant claimed the contents of the book are based on 

the information available in the public domain including few articles, books already 

published on Ms. Jayalalitha and that he also took interview of the close associates of Ms. 

Jayalalitha. The Hon’ble Madras High Court has laid emphasis on the reasonable 

verification of records and the information available in the public domain also in the light 

of biographical books. In this regard the Hon’ble Madras High Court has observed that 

“61… When such a person is a public official, there are certain freedom given to the press 

to go freely in writing the public activities of that public person, but the restriction is as 

equal to an individual regarding the private life. The said subject has been held in detailed 

by the Hon'ble Apex Court reported in (1994) 6 SCC 632 (Rajagopal v. State of Tamil 

Nadu) in paragraph 26, which would run as follows- 

26...(1) In the case of public officials, it is obvious, right to privacy, or for that matter, the 

remedy of action for damages is simply not available with respect to their acts and conduct 

relevant to the discharge of their official duties. This is so even where the publication is 

based upon facts and statements which are not true, unless the official establishes that the 

publication was made (by the defendant) with reckless disregard for truth. In such a case, 

it would be enough for the defendant (member of the press or media) to prove that he acted 

after a reasonable verification of the facts; it is not necessary for him to prove that what 

he has written is true. 

 

AUTHORIZATION TO EXPLOIT PERSONALITY RIGHTS DENIED 

BY DESCENDANTS 

Obtaining permission for exploitation of personality rights while is the recommended 

course of action while adopting or referring to any personality in works for exploitation, 

done in order to avoid any claims and/or actions by third party (descendants), the Indian 

Court have faced situations and provided its findings where permission from 

family/descendants of personality was denied; however, the exploitation of said personality 

i.e. Historical figures, was not held to be violative in nature on account of substantial 

precaution, interviews and research being undertaken in order to avoid any distortion of 

any image and/or information in relation to said personality. 
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Similar conditions and situation as enumerated above has been considered by the Hon’ble 

Punjab and Haryana High Court in the case of Paramjit Kaur And Ors. v. Union of India 

(Uoi) And Ors, wherein few of the family members of the Shaheed Sardar Bhagat Singh 

alleged that the film is based on the distorted real life history of the martyr and prayed for 

the film not to be screened. In this regard, the Hon’ble Punjab and Haryana High Court had 

observed the Dependent i.e. Brother, of Shaheed Bhagat Singh was shown the entire script 

prior to commencement of shooting of the film by Mr. Santoshi and the extensive research 

and precautions undertaken by his team to come up with a script which has done full justice 

in conveying the principles, showing the personality, ideas, views and love for the country 

and the spirit with which 'Sardar Bhagat Singh' motivated his comrades and countrymen to 

fight for freedom of the country, which was further acknowledged vide letter dated 

18.5.2002, by the dependents of the Shaheed Bhagat Singh. The Hon’ble High Court had also 

opined on the fictionalization of the few of the events and the creative liberty taken by the film 

makers by stating “27… The profit making or at least running the films without any loss, has to be 

the natural aim of story writers, Producers or Directors in making the films for public viewing and 

if while keeping intact the basic character of National Hero, some glamorization or addition to the 

main events, which may not be derogatory or offending as such has been made, nothing wrong can 

be found with the same.”. Thus, on the basis of the above findings the Punjab and Haryana 

High Court negated the objection taken by the other family members of Shaheed Sardar 

Bhagat Singh, while also taking into consideration that no objection whatsoever was raised 

by the CBFC while reviewing the said film. 

 

PERSONALITY RIGHTS POSITION ABROAD 

The Right of publicity and associated laws often draw on concepts in trademark and 

copyright law and consider the same on a case to case basis rather than viewing the same 

from single view on the basis of a Federal Act. The U.S. courts have a long history of 

reviewing right of publicity cases in a variety of media, and over the years they have applied 

a variety of tests to balance publicity rights with the First Amendment (right of free speech) 

from the American Constitution. 

 

A more recent group of cases focusing on the use of plaintiffs' likeness in video games has 

shifted right of publicity case law and the balancing test that courts apply. The cases, 

brought against Electronic Arts (EA) for allegedly violating the athletes' right of publicity, 
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have pushed and developed the balancing tests that courts use in such cases. In the case of 

Brown v. Electronic Arts, Inc., 742 F.3d 1235 (9th Cir. 2013), from July 31, 2013, 

National Football League (NFL) great Jim Brown asserted that EA used his likeness in 

several versions of its popular video game Madden NFL. Brown, as a retired player, was 

not covered by the licensing agreements EA had signed with the NFL and the NFL Players 

Association, and as a result did not receive compensation for the use of his likeness. Brown 

did not assert his right of publicity; instead, he asserted Lanham Act trademark claims. The 

Court in affirming the dismissal of Mr. Brown's claim, the Court found that although 

Section 43(a) protects the public's interest in being free from commercial consumer 

confusion about affiliations and endorsements, this protection is limited by the First 

Amendment. In the Brown case, the ninth circuit held that because video games were 

expressive works, the district court correctly applied the Rogers test. Applying this test, the 

court concluded that Brown's likeness was artistically relevant to the games and that there 

were no facts to support the claim that EA explicitly misled consumers about Brown's 

involvement in the games. The court reasoned that the public interest in free expression 

outweighed the public interest in avoiding consumer confusion.  

 

CONCLUSION 

It is clear that the protection of publicity, image and privacy rights, which forms as part and 

parcel of the personality rights. On account of several actions being initiated by Celebrity 

and/or descendants of public and historical figures on account of biopic related films, the 

law with respect to Personality Rights are still developing in India. It is opined that while 

Indian celebrities have intermittently attempted to protect their personality rights through 

the judicial system, thereby leading a substantial charge in the development of topic of 

‘Personality Rights’, the law on this aspect is yet to mature fully and the extent of the 

present age of technological advancement and free-flow of information leading to 

identifiability of personalities across the globe must be considered along-with its 

consequences as-well. 

 

 


