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The right to life and personal liberty is the most fundamental right that every human being 

should have at all times. In Part III of the Indian Constitution, under the heading of Right to 

Freedom, the right to life and personal liberty is protected (Articles 19-22). Article 21 of the 

Indian Constitution guarantees the right to life and personal liberty in conformity with legal 

procedures. Citizens and non-citizens alike can exercise this freedom. The scope of Article 21 

has been expanded throughout time as a result of judicial rulings.1 The goal was to realise the 

"justice" expressed in the Preamble by promoting citizens' whole development. There is little 

doubt that the Indian judiciary met the aspirations of the Constitution authors in both reading 

and executing Article 21, despite some reservations at first. It has long been a matter of 

intense controversy, especially in view of recent developments in this respect, since its broad 

meaning given in the Maneka Gandhi case.2 No one's life or personal liberty can be taken 

away from them unless they follow the legal procedure. 

As a result, the author attempts to shed light on the current reference of personal liberty in the 

Indian Constitution in this study. In addition, the author will discuss how far we've come in 

terms of providing justice to every Indian person, based on numerous judicial precedents. 

Introduction 

The objective “Personal Liberty” is defined as follows in Black's law dictionary: 

“The right of freedom of a person to behave as they would like. Though following the 

conduct code of the society in which a person resides is important.”3 

Personal liberty refers to an individual's freedom to act as they like, subject to the limitations 

placed by laws and rules of conduct in the society in which they live to protect the physical, 

moral, political, and economic well-being of others.4 For example, an individual's liberty 

consists in his or her ability to move, change situations, or remove his or her person to any 

 
1 A.K Gopalan vs. State of Madras 1950 AIR 27 
2 Maneka Gandhi vs Union Of India 1978 AIR 597 
3 https://thelawdictionary.org/personal-liberty/ 
4 Supra 2 
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location his or her inclination may lead, without being imprisoned or restrained unless by 

law. Because it impacts the key elements of an individual's bodily freedom, the right to 

personal liberty is one of the most fundamental human rights. The right to liberty is the 

essence of human existence, if the right to life is the foundation of society. Man must not 

only live, but also live well, which entails leading a moral, virtuous, and joyful life. In social 

life, man has a moral mission to execute or accomplish his duty.  

Only when he has entire freedom to employ his abilities and control the overall conditions of 

his life will he be able to do so. It also indicates that no arbitrary exercise of authority, 

whether by other people or by the government, should limit an individual's freedom of 

movement. Life would be meaningless without movement, and it would not climb above the 

level of animals without the use of human abilities. Slavery, in any form, is the opposite of 

liberty, because the right to liberty and free movement is based on the idea that every 

individual contributes something to the good of society. Individual liberty is a basic 

requirement. Individuals are protected against the majority's tyranny. It sets a baseline degree 

of intellectual, philosophical, spiritual, and economic diversity in a community to ensure that 

the optimal solution emerges from the free play of ideas. Individual liberty is critical for 

every civilization that wishes to progress, whether economically, philosophically, spiritually, 

or materially.5 

Free societies produce more economic freedom - Societies that place a premium on 

individual liberties, or free societies, are more likely to produce economic freedom. As a 

result, economies improve. There is a tendency for cheaper pricing at greater quality levels 

for items and services when there are more choices in the market. The greater the number of 

options available to people, the better for the economy. 

People do not feel compelled to take matters into their own hands when they believe they 

may freely express their concerns and petition the government about their problems. 

Individuals with more freedom, including acceptable constraints, are more contended. When 

people believe they may express themselves without fear of being sued or imprisoned, they 

are more willing to take artistic risks. They can produce books or create websites about 

philosophy, art, religion, and theory without fear of the government intervening to stifle their 

 
5 Kharak Singh v State of U.P AIR 1963 SC 1295 
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expression. People are happier when they believe they may freely express themselves. They 

have the opportunity to focus on things that are greater than and above simple existence.  

Liberty is effective. Nothing else even comes close to producing the level of interpersonal 

collaboration, invention, and wealth creation that permits human beings to prosper. Liberty is 

the only social, political, or economic system that requires and rewards us for upholding high 

standards of conduct and character. It's impossible to imagine a life without liberty. Who 

wants to be on the end of someone else's leash, fearful of what people equipped with force 

and power might do to us, even if their intentions are good? 

THE CONSTITUTIONAL PROVISIONS  

Superannuated position: If we study the Supreme Court's old perspective in the Gopalan 

case6, we can see that it decided that Article 19 has no relation or applicability to Article 21. 

Article 19 spells out the individual's six fundamental freedoms as well as the limitations that 

can be placed on them. Article 21, on the other hand, allows the state to deprive an individual 

of his right to life and personal liberty in line with the law's procedures. In Gopalan's case, the 

majority held that as long as any preventive detention law meets the standards of Article 22, 

the criteria of Article 19 are not necessary. 

Current view: In Maneka Gandhi's case,7 the court rejected the majority's decision in 

Gopalan's case and said unequivocally that Article 21 is inextricably linked to Article 19, as it 

draws its content from it as well. Article 21 does not preclude Article 19, and any law that 

restricts an individual's right to life and liberty must pass the Article 21 test as well as the tests 

of Articles 19 and 14. 

Procedure established by law: A person's life and personal liberty can only be taken away in 

compliance with the legal procedure. The procedure established by law refers to legislation that 

has been duly enacted. The Executive cannot take away a person's right to vote. 

 
6 Supra 1 
7 Supra 2 
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Instead of the term "due process of law," which is used in the American Constitution, the drafters 

of the Indian Constitution adopted the phrase "method established by law." 

The petitioner asserted in A. K. Gopalan v. State of Madras8 that the phrase "procedure established 

by law" was synonymous with the phrase "due process by law" in the American Constitution. It 

was argued that the Indian Constitution gives the same protection as the American Constitution, 

with the exception that the ‘due process' article covers both substantive and procedural law, 

whereas the ‘procedure established by law' clause only protects procedural law. 

The Supreme Court, however, rejected this argument, ruling that the two terms did not have the 

same meaning. The phrase "method established by law," which is more detailed, did not have the 

same meaning in India as the phrase "due process by law," which is more ambiguous. 

Natural Justice: In Gopalan's case, the petitioner argued that under Article 21, the term "law" 

encompasses not only the enacted piece of legislation but also the principle of natural justice, and 

that any law that deprives a person of his life and personal liberty without adhering to the principle 

of natural justice cannot be held valid under Article 21. The court dismissed this argument, holding 

that under Article 21, the term "law" must refer to legislation adopted by the legislature, not to any 

general law enacting the concept of natural justice as understood by the United States Supreme 

Court. 

The mandate of Article 21 cannot be fulfilled simply by prescribing any procedure. The legal 

procedure must be fair, just, and reasonable, rather than imaginative, arbitrary, or harsh. The 

notion of natural justice must be included in all legal procedures. 

 

 Right To Privacy 

Privacy is defined as the “right to be left alone; the right of a person to be free from unwarranted 

publicity; and the right to exist without unwarranted public intrusion in situations with which 

the public is not necessarily concerned,” according to Black's Law Dictionary. 

The right to privacy is regarded as a "penumbral right" under the Constitution, which means it 

is a right that has been recognised by the Supreme Court to be important to the fundamental 

right to life and liberty, while not being directly mentioned in the Constitution. The Supreme 

 
8 A. K. Gopalan v. State of Madras AIR 1950 SC 27 
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Court derived the right to privacy from Article 21 and several other constitutional articles, as 

well as the Directive Principles of State Policy. Although, no single statute confers a 

crosscutting ‘horizontal' right to privacy, several legislations have provisions that either 

implicitly or explicitly protect this right. 

In Kharak Singh v. State of Uttar Pradesh9, the court was asked for the first time whether the 

right to privacy may be inferred from existing basic rights such as Article 19(1)(d), 19(1)(e), 

and 21. Surveillance under Chapter XX of the U.P. Police Regulations did not violate any of 

the Constitution's fundamental liberties protected in Part III. Article 21 was found to be violated 

by Regulation 236(b), which allowed surveillance by "domiciliary visits at night." According 

to a seven-judge panel: 

“In Kharak Singh's case, this court considered the meanings of the term “life” and “personal 

liberty” in Article 21. Although the majority found no specific provision of a "right to privacy" 

in the Constitution, it interpreted the right to personal liberty broadly to encompass a right to 

dignity. It was decided that “an illegal entrance into a person's home, and the resulting 

annoyance to him, is as it were a breach of a man's common law right -an ultimate essential of 

organised liberty, if not of the entire concept of civilization”  

Justice Subba Rao wrote in a minority opinion in this case that: 

“The right to personal liberty encompasses not only the freedom from constraints on one's 

travels, but also the freedom from intrusions into one's private life. Although our Constitution 

does not explicitly establish the right to privacy as a fundamental right, it is an important 

component of human liberty. Domestic life is sacred in any democratic democracy; it is 

intended to provide him with rest, physical happiness, mental calm, and security. In the end, a 

person's home, where he lives with his family, is his "castle"; it is his "rampant" against 

intrusion on his liberty." 

This case laid the path for the following elaborations on the right to privacy under Article 21 

based on Justice Subba Rao's findings. 

The Supreme Court examined the right to privacy in further depth in Govind v. State of Madhya 

Pradesh10. The court was deciding whether Regulations 855 and 856 of the Madhya Pradesh 

Police Regulations, which allowed for police monitoring of persistent offenders, including 

domiciliary visits and picketing of suspects, were constitutionally lawful. The Supreme Court 

decided not to overturn these invasive provisions, stating that: 

 
9 Kharak Singh v State of U.P. AIR 1963 SC 1295 
10 Govind v. State of Madhya Pradesh AIR 1975 SC 1378 
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“It is impossible to say that the surveillance by domiciliary visit is necessarily an unreasonably 

intrusive intrusion on one's right to privacy. Surveillance is only carried out on people who are 

suspected of being habitual criminals or who are resolved to live a criminal life.” 

As a result of Arts. 19(a), (d), and 21, the court recognised a limited fundamental right to 

privacy. In the present scenario, Mathew J. noted: 

“As a result, the right to privacy will inevitably have to be developed on a case-by-case basis. 

As a result, it is assumed that the right to personal liberty exists. We do not believe that the 

ability to roam freely throughout India and the freedom of speech form an independent basic 

right of privacy that can be described as a fundamental right; nonetheless, we do not believe 

that the right is absolute..... 

...... Assuming that a citizen's fundamental rights have penumbral zones and that the right to 

privacy is a fundamental right in and of itself, that fundamental right must be subject to 

constraints based on compelling public interest.” 

The Supreme Court addressed individuals' right to privacy in R. Rajagopalan v. State of Tamil 

Nadu11, saying : 

"(1) the right to privacy is implicit in the right to life and liberty granted to residents of this 

country by Article 21." It is a fundamental human right to be left alone. A citizen has the right 

to protect his or her own private, as well as the privacy of his or her family, marriage, 

reproduction, motherhood, birth, and education, among other things. Without his permission, 

no one can write anything on the above topics, whether true or false, laudatory or critical. 

If he does so, he will be infringing on the person's right to privacy and will be held accountable 

in a damages case. If a person actively thrusts himself into controversy or voluntarily invites 

or raises a controversy, his or her position may be different. 

(2) The regulation with the proviso that any publication relating to the aforementioned features 

becomes unobjectionable if it is based on public sources, including court records. 

This is because once anything becomes public, the right to privacy ceases to exist, and it 

becomes a legitimate subject for discussion by the press and media, among others. 

We believe, however, that in the interests of decency [Article 19(2)], an exception to this rule 

should be made, namely, that a female victim of sexual assault, kidnapping, abduction, or a 

similar offence should not be subjected to the humiliation of having her name and the incident 

publicised in the press/media.”    

 
11 R. Rajagopalan v. State of Tamil Nadu 1994 (6) SCC 632 
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The final case in India's "privacy quintet" was PUCL v. Union of India12, in which the Supreme 

Court stated:  

"We have no hesitation in declaring that the right to privacy is a part of the right to "life" and 

"personal liberty" contained under Article 21 of the Constitution. When the facts of a case give 

rise to a right to privacy, Article 21 is invoked. The said right cannot be reduced "unless in 

accordance with legal procedure." 

 

 Scope And Content Of Right To Privacy: 

Is Telephone Tapping a violation of Right to Privacy?  

The issue of telephone tapping arises as a result of the right to privacy. 

The Supreme Court held in R.M. Malkani v. State of Maharashtra13 that courts will protect an 

innocent citizen's telephonic discussion against improper or high-handed interception by 

tapping the communication. The protection is not for the guilty citizen against the police's 

attempts to uphold the law and prevent public worker corruption. 

In India, telephone tapping is legal under Section 5(2) of the Telegraph Act of 1885. The 

Section specifies the circumstances and conditions under which an order for the tapping of a 

telephone may be issued, but it makes no provision for issuing the order. 

In PUCL v. Union of India14, the Supreme Court declared that it is impossible to protect people' 

fundamental rights under Section 19 and 21 of the Act without a just and fair system for 

controlling the use of power under Section 5(2) of the Act. As a result, before resuming 

telephone tapping under Section 5(2) of the Act, the court set procedural precautions that must 

be followed. 

The Court went on to say that the right to privacy is established in Article 21 of the Constitution 

as part of the right to "life" and "personal liberty." When the facts of a case give rise to a right 

to privacy, Article 21 is invoked. The said right cannot be reduced "unless in accordance with 

legal procedure." The court went on to say that phone conversations are an integral part of a 

man's private life. Telephone conversations in the privacy of one's home or office are 

unquestionably protected by the right to privacy. Telephone tapping would thus be a violation 

of Article 21 of the Indian Constitution unless done in accordance with legal procedures. The 

procedure must be just, reasonable, and fair.” 

 
12 PUCL v. Union of India AIR 1997 SC 568 
13 R.M. Malkani v. State of Maharashtra AIR 1970 SC 283 
14 Supra 5 
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 Right to go abroad 

The Supreme Court, in Satwant Singh Sawhney v. Assistant Passport Officer15 New Delhi, 

interpreted the word "personal liberty" to include the right to go abroad within the meaning of 

Article 21. The legality of Section 10(3)(c) of the Passport Act 1967, which authorised the 

government to confiscate a person's passport in the public interest, was challenged before a 

seven-judge Supreme Court Bench in Maneka Gandhi v. Union of India16. 

It was argued that because the freedom to travel abroad is a part of the right to "personal 

liberty," the contested provision did not define any mechanism to deprive her of her liberty, 

and so was in violation of Article 21.   

The court determined that the proposed approach must pass the reasonableness test in order to 

comply with Article 21's other fundamental rights. It was also decided that because the freedom 

to travel abroad is protected by Art. 21, natural justice must be applied when the Passport Act's 

authority of impounding passports is used. J. BHAGWATI made the following observation: 

The principle of reasonableness, which is an essential element of equality or non-arbitrariness 

both legally and philosophically, pervades Article 14 like a brooding omnipresence, and it 

must be "right, just, and fair" and not arbitrary, fanciful, or oppressive; otherwise, it would be 

no procedure at all, and the requirement of Article 21 would not be met. 

 

 Right Against Illegal Detention 

The petitioner in Joginder Kumar v. State of Uttar Pradesh17 was held by police officers and 

his whereabouts were not revealed to his family for five days. The Supreme Court, taking 

seriously the police high-handedness and unconstitutional detention of a free citizen, 

established the following standards for arresting a person during an investigation: 

If an accused individual is being held in custody, he has the right to have a friend, relative, or 

other person informed about his arrest and where he is being held, as far as practical.  

When the arrested person is brought to the police station, the officer must advise him of his 

right. It will be necessary to record who was informed of the arrest in the diary. 

 
15 Satwant Singh Sawhney v. Assistant Passport Officer 1967 AIR 1836, 1967 SCR (2) 525 
16 Maneka Gandhi v. Union of India 1978 AIR 597, 1978 SCR (2) 621 
17 Joginder Kumar v. State of Uttar Pradesh AIR 1994 SC 1349 
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The Supreme Court in D.K. Basu v. State of West Bengal18 established detailed guidelines for 

central and state investigating agencies to follow in all cases of arrest and detention until legal 

provisions are made in that regard as preventive measures, and held that any form of torture or 

cruel, inhuman, or degrading treatment, comes under the purview of Article 21 whether it 

occurs during questioning, investigation, or otherwise. 

 

 Article 21 & Prisoner’s Rights 

Even incarcerated felons are protected under Article 21. Convicts do not lose all of their 

fundamental rights just because they were convicted. A convict's fundamental liberties, such 

as the right to move freely across India's territory, may be taken away when he is sentenced to 

prison. A criminal, on the other hand, is entitled to the valuable right protected by Article 21, 

and he may not be deprived of his life or personal liberty until he follows a legal procedure. 

The Supreme Court granted Article 21 a new meaning in Maneka Gandhi v. Union of India19. 

The Court has construed Article 21 in the broadest sense imaginable. After being found guilty 

of a crime and deprived of their liberty in accordance with the legal process. A new 

constitutional and prison jurisprudence has been established by Article 21. 

 

 Right To Free Legal Aid & Right to Appeal 

While maintaining free legal assistance as an inherent aspect of fair procedure in M.H. Hoskot 

v. State of Maharashtra20, the Supreme Court emphasised that "the two important parts of the 

right of appeal are; firstly, serving a copy of a judgement to a prisoner in time for him to file 

an appeal, and secondly, providing free legal services to a prisoner who is impoverished or 

otherwise unable to get legal representation. This right to free legal assistance is a government 

responsibility, and it is an implicit part of Article 21 in maintaining fairness and proportionality; 

it cannot be called government charity. 

In other words, an accused person who is too poor to afford counsel and is charged with a crime 

punishable by jail is entitled to legal assistance. The accused's attorney must be provided 

adequate time and resources to prepare his defence. If these safeguards of a fair trial are 

violated, the trial and conviction will be thrown out. 

 

 
18 D.K. Basu v. State of West Bengal AIR 1997 SC 610 
19 Supra 9 
20 M.H. Hoskot v. State of Maharashtra AIR 1978 SC 1548 
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 Right Against Handcuffing 

Handcuffing has been deemed prima facie inhumane, irrational, overly harsh, and, on the 

surface, arbitrary. It was deemed unjustified and in violation of Article 21. 

The Supreme Court ruled in Prem Shankar v. Delhi Administration21 that the Rules requiring 

every under-trial accused of a non-bailable offence punishable by more than three years in 

prison to be handcuffed were unconstitutional. The Court decided that handcuffing should only 

be used when there was a “clear and present danger” of the accused breaking free from police 

control while on trial. 

 

 Right Against Solitary Confinement 

It has been decided that a convict's fundamental rights are not completely stripped from him, 

and that his conviction does not turn him into a non-person whose rights are subject to the 

whims of the prison administration. As a result, any severe penalty imposed inside the prison 

system is contingent on the adherence of procedural safeguards. 

The petitioner in Sunil Batra v. Delhi Administration22 was sentenced to death by the Delhi 

session court, and his appeal to the high court was pending. During the pendency of the appeal, 

he was held in Tihar Jail. He claimed that he had been held in solitary confinement following 

his conviction by the session court. 

It was argued that Section 30 of the Prisoners Act did not authorise jail officials to commit him 

to solitary confinement, which was a substantive punishment under Sections 73 and 74 of the 

Indian Penal Code, 1860, and could not be left to the whims and caprice of the prison 

authorities. The Supreme Court agreed with the petitioner's claim and ruled that the petitioner's 

solitary detention was in violation of Article 21. 

 ARTICLE 21 AND THE EMERGENCY 

The supreme court held in A.D.M. Jabalpur v. S. Shukla23, also known as the habeas corpus 

case, that article 21 was the sole repository of the right to life and personal liberty, and that if 

the right to petition any court for the enforcement of that right was suspended by a presidential 

 
21 Prem Shankar v. Delhi Administration AIR 1980 SC 1535 
22 Sunil Batra v. Delhi Administration AIR 1978 SC 1675 
23 A.D.M. Jabalpur v. S. Shukla AIR 1976 SC 1207 
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order under Article 359, the detainee would have no standing to file a writ petition challenging 

his detention's legality. 

Article 359 was given such a broad interpretation that it resulted in the violation of people' 

long-cherished right to personal liberty. The fundamental freedom of the people had lost all 

value during the emergence of 1975, according to experience. 

To ensure that this would not happen again, the constitution act of 1978 revised article 359 to 

ensure that the remedy for enforcing the fundamental right protected by article 21 would not 

be suspended under a presidential order while the proclamation of emergency was in 

existence. 

Conclusion 

The Preamble of the Constitution of India guarantees to every citizen, liberty. The idea of 

liberty refers to the freedom on the activities of Indian nationals. The right to personal liberty 

is one of the most fundamental human rights as it affects the vital elements of an individual’s 

physical freedom. It's impossible to imagine a life without liberty. Who wants to be at the end 

of someone else's leash, terrified at every turn? Liberty, equality, and fraternity, the trinity, 

always blooms and enlivens the flower of human dignity. The right to personal liberty is one 

of democracy's gifts to humanity. Article 19 guarantees life and personal freedom, which are 

also guaranteed by Articles 20(3), 21 and 22 of the Constitution, and Article 19 guarantees 

freedom of movement. Personal liberty is not a straightforward or solitary concept. Its legal 

protection invariably clashes with other vital principles. 

Life without a source of income would not only be devoid of effective content and meaning, 

but it would also be hard to survive. However, if the right to livelihood is not considered a 

part of the right to life, such a deprivation of life would not be in accordance with the legal 

system. The right to labour has yet to be declared a fundamental right. In Secretary, State of 

Karnataka v. Umadevi,24  the honourable Supreme Court rejected the claim of infringement 

based on an expansive reading of Article 21, i.e., the right to employment, citing, among 

other things, that the employees accepted the employment on their own volition and with 

eyes open to the nature of their employment. The Court also dismissed the notion that, at this 

moment in time, the right to life under Article 21 includes the right to work.25 

 
24 State of Karnataka v. Umadevi , AIR 2006 SC 1806 
25 Smarika Azad “ARTICLE 21: RIGHT TO LIFE & LIVELIHOOD” 0 https://lawlex.org/lex-bulletin/article-21-
rightto-life-livelihood/3631 


