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ABSTRACT 

Capital Punishment or death penalty has always been a controversial topic of discussion with 

various people having conflicting opinion about the same. Some support it whereas some perceive 

it to be an act of sheer cruelty. In this regard some countries have abolished the practice of Capital 

Punishment but some still practice it actively. It is the legal killing of a person which is sanctioned 

by State and is the highest degree of punishment that can be awarded to any criminal. Many nations 

consider it to be unconstitutional as it is a pure violation of right to life while on the contrary some 

countries allow the execution of criminals in certain cases. As for India, Capital Punishment is still 

in practice except it is awarded only in cases which belong to the rarest of rare category. Before 

serving the death sentence it must be proven beyond reasonable doubt that the offence committed 

by the accused is horrifyingly vicious for a civilised society like ours and that any other punishment 

would not do justice to the victim or the members of our society.  

This paper studies the scope of Capital punishment in the Indian Justice System. Effort has been 

made to shed light on the extent of death penalty in the Indian context and how it is applied in the 

cases wherever needed. The paper ventures to explain the need for implementation of death penalty 

in cases related to heinous crimes.  
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INTRODUCTION 

 It is believed in most religions that ‘God’ gave life to every individual in the world and therefore 

only he would possess the right to take it away. After the human civilisation came into existence, 
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a governing State was established to ensure the proper functioning of the human society. Later on 

the State began to take control over every aspect of the individuals in the society and gradually 

even authorised itself to take the lives of the people if it deemed fit.  

 

Capital punishment is the highest level of punishment given to an individual by the State for 

committing a crime which comes under the purview of ‘death penalty’. It is the legal killing of a 

person if convicted by a court of law for a criminal offence. Death penalty is a form of punishment 

which has been given since time immemorial. Capital punishment for murder, treason, arson, and 

rape was widely employed in ancient Greece under the laws of Draco (fl. 7th century BCE), though 

Plato argued that it should be used only for the incorrigible1. 

The ways to issue capital punishment have become less painful and dreadful through the passage 

of time but it is still considered as ‘unjustified murder’ by many human rights activists and 

organisations. According to Justice A.K. Ganguly of the Supreme Court the award of death 

sentence as “barbaric, anti-life, undemocratic and irresponsible” which is “legal” in the prevailing 

judicial system2. 

Capital punishment employs the deterrent theory of punishment to curb the minds of probable 

criminals. Death penalty is generally awarded for heinous offences like culpable homicide, rape, 

treason etc. The main objective behind the awarding of Capital punishment is to create fear in the 

minds of such people who have criminal tendencies. Numerous countries around the globe still 

stand in favour of awarding of death penalty and issue the same in form of electric chair, hanging, 

shooting to death, lethal injection, poisoning among others. These methods are considered to me 

more ‘humane’ form of execution. Under the Universal Declaration of Human Rights , death 

penalty is considered to be an act which goes against fundamental human rights i.e the right to life 

and to not be subjected to such retribution. 

 

CAPITAL PUNISHMENT IN INDIA 

 
1Roger Hood, Capital punishment, http://www.britannica.com/topic/capital-punishment  
2Is Capital Punishment Ethical, http://www.legalservicesindia.com/article/1882/Is-Capital-Punishment-Ethical.html  

http://www.britannica.com/topic/capital-punishment
http://www.legalservicesindia.com/article/1882/Is-Capital-Punishment-Ethical.html
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Death penalty is a form of punishment which is still practiced in India. According to Article 21 of 

Indian Constitution, ‘no person shall be deprived of his life and or personal liberty except 

according to procedure established by law’3. The article infers that every person has the right to 

live and freedom to choose one’s lifestyle nonetheless the article also gives authority to the State 

to take the life of an individual in accordance with the due process of law. Capital punishment can 

only be sanctioned by an authorized court of law that is a District Court or a Sessions Court which 

is then confirmed by the High Court of the concerned State. Specific reasons for awarding capital 

punishment are mentioned under section 354(3) of the Code of Criminal Procedure, which says: 

“When the conviction is for an offence punishable with death or, in the alternative, with 

imprisonment for life or imprisonment for a term of years, the judgment shall state the reasons 

for the sentence awarded and, in the case of sentence of death, the special reasons for such 

sentence.”4  

In India the execution of a convict is carried out by hanging till death as mentioned under section 

53 of the Indian Penal Code, 1860.5  Section 302 of the Indian Penal Code prescribes death penalty 

for culpable homicide amounting to murder.6 Under section 364A of the Indian Penal Code, 1860 

kidnapping not resulting in death is a crime which is punishable by death.7 

In the landmark judgment of Bachan Singh vs. State of Punjab8 the Supreme Court held that 

death penalty is constitutional only when applied in the rarest of rare cases. The likelihood of a 

case to come under the category of the rarest of rare depends on the circumstances under which 

the crime was committed. In Jagmohan Singh vs. State of Uttar Pradesh9 the Apex Court 

observed that awarding capital punishment was not violative of Article 14, 19 or 21 if rightfully 

awarded in accordance with the procedure established by law. 

 
3 INDIA CONST., art. 21 
4 The Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1974, Sec.354 (India) 
5 The Indian Penal Code,1860, No. 45, Acts of Parliament, 1860, Sec. 53 (India) 
6 The Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860, Sec. 302 (India)  
7 The Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860, Sec. 364A (India) 
8 Bachan Singh vs. State of Punjab, AIR 1980 SC 898 
9 Jagmohan Singh vs. State of Uttar Pradesh, 1973 AIR 947, 1973 SCR (2) 541 
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In another landmark case of Dhananjoy Chatterjee vs. State of West Bengal10 capital punishment 

was served to the rape and murder convict by the Session’s court and later confirmed by the 

concerned High Court as well as the Supreme Court.  

 Death penalty can be given to anyone in accordance with the due process of law a particular 

section of people are excluded from this category. This includes: 

i.) Minors:  No person under the age of 18 can be executed under the Indian criminal 

justice system for any offence committed by him/her. For instance the juvenile in 

conflict with law in the Jyoti Singh Pandey11 case was not executed like the other 

culprits, and instead was sent to the remand home for the maximum period of 3 years. 

ii.) Pregnant women: According to the 2009 amendment a pregnant women who has been 

awarded capital punishment must be granted clemency.12 

iii.) Persons of unsound mind: Under Section 84 of the Indian Penal Code if an offence is 

committed a person of unsound mind who is unable to understand the nature of the 

crime committed by him can plead the defense of insanity. Therefore such a person is 

exempted from the punishment of death penalty. 

There have been in numerous people who vocalize both in favour and against of the concept of 

capital punishment.  

It is an arduous task to judge whether awarding the capital punishment is valid or not but it cannot 

be denied that there are few heinous crimes which require to be made remissible with severe 

punishment. It is the nature of such abhorrent crimes which compel a reasonable person to think 

about the viability of capital punishment period. Although death punishment once given is 

irrevocable and no amount of lamentation will restore a lost life it is a requisite to consider such 

harsh punishments when it comes to crimes like murder, rape or treason. 

It cannot be ignored that the offence of murder sometimes can be excused if committed under the 

influence of involuntary intoxication or for self-defense or by a person of unsound mind. These 

 
10Dhananjoy Chatterjee vs. State of West Bengal, 1994 SCC (2) 220 
11 State Through Reference vs. Ram Singh & Ors.  
12Khushi Agrawal, Capital Punishment in India, Ipleaders, (Jul 19, 2021, 1:30 AM), https://blog.ipleaders.in/capital-
punishment-in-india/   

https://blog.ipleaders.in/capital-punishment-in-india/
https://blog.ipleaders.in/capital-punishment-in-india/
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are few acceptable defences against the offence of homicide under the Indian Penal Code, 1860.  

However, in cases of murder, treason, rape, gang-rape or sexual assault resulting in death of the 

victim, culprit must be awarded death sentence. It is undoubtedly a severe and extreme punishment 

which cannot be undone or compensated but some heinous crimes vindicate its enforcement. 

 

 

 

 

 

 

 

 

 

 

 


