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ABSTRACT 

An individual is entitled to fundamental necessities such as food, clothes, and shelter, as well 

as other necessities for leading a dignified life. Whereas the ideologies linked with sociolegal 

identity or capacity always feel the whole responsibility belongs to male partner that referred 

to current maintenance legit form. The identity of said partner is being levied to complicated 

and unchartered at times. 

Maintaining a dependent wife, kid, or parents consists of providing the necessary funds to 

them so that they may survive. You may pay it all at once or you can pay it monthly. 

In India, legal provisions, describes the concept of maintenance as well as numerous personal 

laws that provide spouses, parents, and children the right to maintenance. 

In India, only the followers of specific religions are subject to personal laws on 

maintenance, although anybody may pursue maintenance claims under Section 125 of the 

Criminal Procedure Code. 

A law in India called maintenance defines how child support and a wife's support are 

pursued. 

It have seen many times where the compability defers to destruction with personal 

opinions or adjustments although they may include some other sense of understand 

inclusion in the family. 

It is believed that a woman with entrepreneurial or self employed support does not 

need support since she is self-sufficient and has an income. 

Recently, Indian courts have granted maintenance rights to working women, meaning that if 

an alienated woman has an income that is inadequate to sustain her, she may still be eligible 

for maintenance from her husband. 
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1. Introduction 

In India, the term ‘maintenance' is defined by both Section 125 of the Code of Criminal 

Procedure, 1973 (Section 125) and personal laws. This concept is further supported by 

Article 15(3) and Article 39 of the Indian Constitution, 1950. Article 15(3) and Article 39 of 

the Indian Constitution, 1950, further substantiate this notion. Maintaining a basic lifestyle 

includes receiving enough food, clothes although requires housing too that is normally 

provided to Indians addressing parents, children, and spouses it reflects a commitment to 

social justice and an inevitable result of embracing it. According to Islamic teachings, men 

have a responsibility to provide for their families when they can no longer care for 

themselves to survive on their own2. The function to stop a person from becoming immoral 

and destitute refers to enhancement of the women’s and children's economic status. 

Maintenance may be claimed in accordance with the individual's personal laws. Civil in 

nature are the faiths and proceedings governed by such personal laws. However, Section 

125 refers to criminal proceedings, which, in contrast to personal laws, are more serious. 

They are universal and apply to all people regardless of caste, creed, or religion3. The 

purpose of such proceedings is not to punish an individual for past neglect. The 

aforementioned provision has been enacted to combat vagrancy by compelling those who 

can assist those who are homeless to do so. Who are financially unable to support 

themselves but have a moral obligation to do so4.Maintenance may be asserted at either the 

interim, i.e., during the pendency of the proceedings, or the final stage. 

The burden of proof under Section 125 is on the wife, i.e., the claimant that the husband, i.e., 

the opposing party, possesses 'adequate means' and has 'ignored or refused to ‘maintain' her 

and she is unable to ‘maintain' herself. If an individual is capable of earning, regardless of 

whether he possesses the necessary means, unless he does not, it can be concluded that he 

possesses sufficient means. The responsibility then shifts to the husband to establish that he 

lacks the financial means to support himself. The phrase 'unable to support her' refers to the 

resources available to the deserted wife while she was still married.A woman does not have 

to be reduced to poverty in order to seek maintenance for herself and her offspring. The test 

is whether the woman is capable of supporting herself in a similar situation as she would in 

her husband's home. 

Maintance law are said to be an effective tool as it not only give an immediate support to the 

spouse but also give financial wellness and support in order to take care of her and legit 

child custody, whereas it levied a thought that does the same reimbursement should be give 

to husband’s in case of financial need where the female partner is not willing to continue 

marriage and earning , now days in current scenario we have certain cases of such ideology. 

Some courts of law in India have been lenient and have granted male legitimate partners to 

allow the maintenance in certain instances when it concerns personal law. But, this right is 

only given to the spouse if he becomes handicapped and unable to earn a livelihood as a 

result occurs due to uncertain tragedy or illness. For an able- bodied person who is jobless or 

a 'wastrel', who requires not being available. 

In comparison to personal laws, the remedy provided by Section 125 is swift and affordable. 

However, the clause concerning maintenance under any personal law is unique and distinct 
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2Savitaben Soma Bhai Bhatiya v State of Gujarat and Others (2005) 
3Mohd Ahmed Khan v Shah Bano Begum and Others (1985) 
4Chaturbhuj v Sita Bai (2008) 
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from Section 125. There is no incompatibility between the two statutory clauses. Despite 

having acquired an order under the appropriate personal law, a person is entitled to 

maintenance under Section 125.Maintenance include not just food, clothes, and shelter, but 

also other essentials. The quantity and nature of demands covered by maintenance may vary. 

It depends on the individual's status, financial situation, and number of dependents, among 

other factors, and is at the court's discretion. 

Asserting that a woman should represent the way husband is overwhelming and expecting to 

represent, the said position is based on the premise that she is entitled to do so. The issue of 

maintenance has a heavy burden of legal precedent on its side. Previously, 'wife' was defined 

to preserve the court's objective. Women who are economically and physically vulnerable In 

Indian courts, a lawfully the woman refers and renders the documentation as married can 

exclusively claim to maintenance, and only she may take action. Traditional Indian thinking 

has been challenged by an increased number of live-in couples and a recent change in social 

connections. The courts in Delhi recently ruled on a personal law case where a guy who had 

lived with his lover for 14 years claimed. 

She was also, since she was a woman, considered the manager of the family because she was 

a housewife, and gave birth to two of his kids. The court found the truth that the maintenance 

right of any woman should not be infringed owing to the said relationship and given that. 

Hindu law governs the actions of each individual. It was also held by the court that refusing 

to provide maintenance in these instances would convey the message that guy for deceiving 

the woman by hiding his prior marriage is acceptable. It was also pointed out that, when a 

woman is given the title of "second wife," she is treated legally as a married woman, as well 

as a spouse, which grants her spousal support under personal law. 

The Apex Court has recently ruled in a case resolved on November 14, 2008, and in order to 

adhere to the maintenance obligation the judge ruled that the woman be provided with a 

living arrangement equal to the one that she was used to. 

The recent court decisions show grown more liberal when it comes to resolving maintenance 

issues. The crux of the dispute is entitled to maintenance and the validity of bigamy while it 

may be possible under personal law, the recent decisions on Section 125, all of which was in 

favour of maintenance claims by married women; suggest that it is only available to married 

women. 
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2. HISTORICALRELEVANCE 

Maintenance is the intervention of a disinterested person in order to facilitate the filing of a 

lawsuit5. It is defined as "taking in hand, bearing up, or defending quarrels or sides, to the 

detriment of the common right6." 

Lord Justice Steyn stated in Giles v Thompson7: "In contemporary parlance, maintenance is 

the act of defending an unjustified lawsuit brought by a stranger. Champerty is a more severe 

type of upkeep. Champerty is distinguished by the stranger's assistance of litigation in 

exchange for a part of the earnings." 

Maintenance and champerty were both crimes and torts under common law, as was barratry 

(the bringing of vexatious litigation)8. This is often no longer the case, since the evolution of 

legal ethics over the nineteenth century aimed to eliminate public hazards, notably following 

the Swensen will case controversy (1856–1864)9. However, the ideas apply to current 

contingent fee agreements between a lawyer and a client, as well as to a plaintiff's assignment 

of his rights in a lawsuit to an unrelated third party. Contracts with champerties may still be 

invalidated for public policy reasons or subject to cost responsibility, depending on the 

jurisdiction. 

In the early 14th century, unfairness in the media created upper limitations on the amount of 

money in circulation of forge documents in return for a portion of the property they had 

recovered, which gave validity to questionable and fraudulent claims. In the 1500s, someone 

once quoted that the commencement of maintenance is defined as follows: 

Manute entities come from the Latin term manutergi, which is a combination of the words 

manu and traction, and it is defined as putting up with disturbances, to the disadvantage or 

obstruction of everyone else's rights. 

The statement was made prior fear of the high risk of widespread maintenance, as shown 

before in the references to keeping robbers, heretics, and "a new religion from across the sea 

that dresses in white robes." 

Because the ship-owner bears the expense of medical care and upkeep until the sick or 

injured person is recovered, it compels ship-owners to pay seafarers who are harmed or 

become off less to the job. 
 

 

 

 

 

 

 

 

 

 

5 Curzon, L. B. (2002). Dictionary of Law (6th ed.). London: Longman. ISBN 0-582-43809-8 
6 Coke (1641) Institutes 
7 Giles v Thompson [1993] UKHL 2, [1993] 3 All ER 321 (26 May 1993) 
8 Abolished by Part II of the Criminal Law Act 1967, except as regards embracery, abolished by section 17 of 
the Bribery Act 2010. 
9 Pue, W. W. (1990). "Moral panic at the English Bar: Paternal vs. commercial ideologies of legal practice in the 
1860s". Law and Social Inquiry. 15 (1): 49–118. doi:10.1111/j.1747-4469.1990.tb00275.x. 
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3. REVIEW OF PROVISION OF CRIMINAL PROCEDURE CODE1973 

The provisions of the Maintenance Act are aimed at serving a social need. The provisions 

included in Sections 125 to 128 of the Criminal Procedure Code (CPC) are outlined in this 

article. To force a man to fulfill his moral obligations is all of this. An expeditious but simple 

remedy has been established in order to guarantee that neglected wives and children will not 

be left homeless society. In order to survive, they must support themselves as best they can 

through means such as illegal activity, adultery, and criminality. 

Children, spouses, fathers, and mothers may have trouble supporting them and therefore 

create social issues. That is why it is the state's responsibility to prevent these problems 

from becoming larger-scale problems. Unless these effects are taken into consideration, it 

is probable that large-scale vagrancy will emerge. The criminal procedure code of 1973 

sets out a method for handling the problem. 

This legislation fully agrees with the contents of Article 153 of the Indian constitution, which 

instructs that state laws that go beyond the limitations found in the article should not violate 

the terms of the article. Article 39 of the constitution makes a second point that government 

policy should be focused on helping citizens, men and women alike, to have access to 

adequate income, along with opportunities and facilities for their children towards 

the dignity. 

But although India may be described as a secular nation, it views secularism differently from 

the rest of the world. The country of India does not officially acknowledge any religion in its 

public affairs. The wording instead suggests that the state has publicly recognized and 

officially respected all faiths, while giving each citizen the freedom to follow their own 

personal norms. 

To meet the concept of maintenance, one ex-spouse must financially support the other ex- 

spouse under a divorce or legal separation. This financial assistance is intended to help the 

spouse or divorced woman earn a living, to ensure the children's well-being, and to maintain 

the home. 

The kind of maintenance provided also varies from state to state. However, as stated in 

Section 125 of the Code of Criminal Procedure of 1973. For Hindus, their personal laws 

include regulations for maintenance; for Muslims, the Muslim Personal Law has rules for 

maintenance; and for Christians and Parsis, their personal laws contain rules for maintenance. 

Additionally, the maintenance legislation, established by the CrPC, is applicable to all 

citizens regardless of their religion. A key aspect of the CrPC is that it offers many options to 

courts, legislators, and citizens. 

The maintenance that is provided by it permits any woman, regardless of her religious 

affiliation, to petition the court. 

Under Section 125-128 CRPC maintenance law is defined as being of a civil nature. To 

pursue maintenance under this section, the wife, children, or both may file suit. 

Sections 125 to 128 give a swift, effective, and relatively affordable remedy for those who 

ignore or refuse to support their dependent spouses, children, or parents. 
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The focus of this study endeavor is completely on the subject's wife. According to the 

Explanation to Section 125, the word "wife" includes a woman who has been divorced by her 

husband or who has sought a divorce from him and has not remarried. As a result, this 

section's provision for maintenance applies to divorced wives as well as married wives. 

Though secular, this law is gender particular in one respect. Under this rule, maintenance 

may be sought exclusively by the wife, not by the husband. The definition of the term "wife" 

must also be considered. The Supreme Court held in Savita Ben Somabhai Bhatiya v. State of 

Gujarat that the term "wife" in Section 125(1) refers solely to a legally marriedwife. 

However, the Supreme Court recently ruled in D. Velusamy v. D. Patchaiammal and 

Chanmuniya v. Virendra Kumar Singh Kushwaha that a woman who was in a marriage-like 

relationship, though not legally married under Section 125, can still claim maintenance under 

the Protection of Women from Domestic Violence Act, 2005. 

PROVISIONS UNDER HINDU LAW 

Maintenance is the financial support that a husband must provide to his wife if she is unable 

to maintain herself financially throughout the divorce processes and for a period of time 

following the divorce. The husband pays maintenance either monthly or in one large payment 

to ensure that the woman has access to basic necessities such as food, clothes, and shelter. 

The notion of maintenance tries to restore the woman to the same level of comfort and 

lifestyle she had throughout her marriage. Maintenance is not fixed in price. 

4.1 MAINTENANCE UNDER HINDULAW 

The Hindu Adoption and Maintenance Act lay down the provisions relating to maintenance 

rights of a woman under Hindu laws. 

Under the Act, 

a) the wife, 

b) daughter-in-law, 

c) children, 

d) elderly parents and 

e) other dependents have a right to claim maintenance. 

In the event of divorce, the wife has the right to seek maintenance from her husband if she is 

financially unable to support herself. Whether or if the woman works and generates some 

income has no bearing on her entitlement to maintenance from her husband. 

However, the amount of maintenance that the husband is compelled to pay his wife is 

determined by the woman's income, the husband's income and property, his personal costs, 

and the expenditures incurred by his dependents. 

4.2 Types of Maintenance under Hindu Laws 

According to Hindu maintenance regulations, the wife may claim one of two forms of 

maintenance. 

• Interim Maintenance 
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• Permanent Maintenance 

When the woman files a maintenance petition through her divorce attorney, the husband is 

responsible for declaring his income, and he has the right to oppose the maintenance petition. 

1. Interim Maintenance: 

When a wife files a maintenance petition, the court may order the husband to pay her interim 

support from the day the woman filed the application until the date of dismissal via her 

divorce law advocate. It is also referred to as Maintenance Pendente Lite and is paid in order 

for the wife to cover her legal expenditures. Interim maintenance is given by the court when 

the wife has no source of income and is unable to support herself. There are no statutes 

dictating the amount of this form of support, and it is entirely up to the court to determine 

how much support is necessary to maintain the wife during the procedures. 

2. Permanent Maintenance: 

In the event of divorce, the husband pays permanent support to his wife, and the amount is set 

through a maintenance petition. According to Section 25 of the Act, the court may order the 

husband to pay his wife maintenance in the form of a lump payment or a monthly amount for 

the duration of her life. However, if the wife's circumstances change, she may lose her 

eligibility for maintenance. 

A wife has the right to live apart from her husband without jeopardizing her right to support 

under Section 18 of the Hindu Adoption and Maintenance Act, 1956. 

According to this rule, a wife may live apart from her husband under the following 

circumstances: 

• The husband abandoned his wife for no reason. 

• The husband has subjected the wife to cruelty. 

• The spouse is afflicted with virulent leprosy. 

• The husband has extra-marital affairs. 

• The husband has converted to another religion. 

 

 
However, under the following conditions, the wife is not entitled to maintenance: 

She converted to another faith and therefore ceased to be a Hindu. She is guilty of adultery, 

which means she is unchaste and has physical intercourse with another guy. She remarried 

following the divorce. 

 

 

 

 

 

 

4. PROVISION UNDER DOMESTIC VIOLENCE ACT 

burnishedlawjournal.in


Volume 2 Issue 3 2021 2582-5534 

402                                                     burnishedlawjournal.in 

  

 

Domestic violence is a type of abuse that happens in the context of a relationship, whether 

that relationship is made up of two people, like a marriage, or one person, like a single-person 

relationship. Domestic violence is seen most often inside a marriage, and therefore it results 

in the breakdown of the marriage. What if women who are considering a divorce do so 

because of domestic violence? During the Covid-19 shutdown, domestic violence has 

increased significantly. 

In order to begin, some legislative deliberation is needed. Section 12 provides for up keep, 

whereas Section 23 does the same, albeit in a different manner. Section 12 grants authority to 

file any of the listed legal remedies, including the opportunity to obtain a temporary 

restraining order. While empowering the magistrate to make interim or ex-parte orders, 

Section 23 grants magistrates the ability to issue such orders. Clearly, these parts deal only 

with issues related to the maintenance of the Judge, such as his duty to pay maintenance, and 

his discretion in regard to maintenance. This is because Sec. 20 of the act, as explained in the 

limited meaning in which it is needed regardless of any funds received under Sec. 125 of the 

IPC, includes maintenance as a mandatory component. To say it lacks specific power or 

remedy for women who are victims of domestic violence, it is to say that the Domestic 

Violence Act does not confer any special authority or redress on women who are victims of 

domestic violence. Many agencies see another important aspect of the legislation to keep in 

mind as the notion of economic abuse: The third section of the law defines domestic violence 

as any nonpayment of child support. Later in this article, the appropriateness of not providing 

maintenance will be addressed, but this term is intended to clarify that failure to maintain 

property is considered an offence distinct from the act of withholding maintenance. 

Maintaining, compensating, and obtaining other tortuous remedies from criminal law are all 

that this law accomplishes. One-third of the remedies are covered in Section 18, and another 

one-third is discussed in Section 19. Interim maintenance is analogous to this in that it is not 

legislated authority but an option left to the discretion of the judge. It expressly covered by 

the law, and must be recorded and registered with the secretary of state. Federal law specifies 

that to be eligible for maintenance, the injured party must submit an application as stated 

where it demonstrate a prima facie cause for maintenance. With regard to the maintenance 

application requirements outlined in the law, this is exactly what is at stake. 

a. INTERIM MAINTAINANCE 

Discussions on maintenance must always relate to Section 125 of the CrPC, which has been 

affirmed as providing for the payment of support to the wife in a divorce action in order to 

preserve her position and level of life. The usual norm is that maintenance is contingent upon 

the wife's ability to work and sustain her, and this will always factor into the court's decision 

to grant maintenance. This article discusses a particular version of maintenance and the 

legislative and judicial amendments made to it. The purpose of this paper is to discuss the 

payment of maintenance under the Domestic Violence Act, as well as the problems, if any, 

that a petitioner may have in getting such maintenance. 
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b. RELEVANT PRECEDENT 

In Gaurav Machanda v Namrata Singh10, a bench of the Delhi High Court held that the right 

under Sec23 was not an entitlement to maintenance under the legislation, but rather a right to 

file the application for maintenance. This has been the watchword in the majority of 

Domestic Abuse Act cases; maintenance does not become an automatic entitlement, and 

indeed, this judgment is consistent with other rulings by the same court on a woman's 

maintenance status in the context of domestic violence. According to Javeria iqbal Majid 

Khan Patni v Atif Iqbal Mansoori11, such rights or any regular payment do not exist as a 

separate and independent award under the statute. The agreement among the High Court’s is 

that the petitioner must prove a prima facie case for support eligibility under the statute, or 

more broadly: In the case of Rajeev Preejna v. Sarika and Others. The Delhi High Court 

found that while deciding on interim support, issues such as the petitioner's financial 

capability, the pendency of the claim in court, and so on were not considered if the petitioner 

has filed paperwork to the court demonstrating the entitlement to interim support. Indeed, the 

petitioner needs to establish very little, as demonstrated in the case of Rahul Arun 

Suryacanshi v Anita Rahul Suryavanshi, where the petitioner for interim maintenance, 

according to the lower courts, has not even submitted proper documentation pertaining to her 

painful employment and salary, yet her application for interim maintenance was accepted by 

the HC. 

5. CONCLUSION 

Women's rights have been restored by court decisions and other measures, but they can only 

bear fruit when the public mindset is changed; refers the proclamation in their personal, 

professional, and social lives to better them. It is very important that we never forget that is 

the mother. Women's equality has never occurred prior to any civilization existing in peace. 

Despite society being better off with equal treatment of men and women, many women still 

have their right to maintenance rejected. In order to comply with the Law of the Land, and 

ultimately, to guarantee its spectacular success, an appropriate implementation is needed. 

While many different legal measures have been put in place to help older people maintain 

their quality of life, many people do not easily notice these benefits towards the localities of 

Delhi. Furthermore, It inform the general population in rural and urban areas about the 

requirements of Acts that are not covered by an existing campaign. There is no information 

that would be able to be used to this law's benefit, therefore it has no use. To ensure that 

elderly people are cared for, their care must be monitored. To social humiliation and physical 

incapacity due to advancing age, most parents shy away from using the tribunals. Older 

people seem to have reacted only little to the new Act. 

To ensure the said act that provides protection to those in need, it is crucial to note that the 

Act does not provide the victim the option to seek Maintenance. It only hastens person's 

current maintenance claim. Filing a civil action or using referred legitimate tools does not 

enable a woman to bring new maintenance claims under the Maintenance Act. Only in those 

instances when a woman has not used her right to maintenance through may the Court of 

 

10 2019 SCC Del 7353 
11 (2014) 10 SCC 76 
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Magistrate provides interim maintenance and monetary reliefs in an accelerated manner. A 

woman who has already filed a claim for maintenance in a Civil Court or a Magistrate Court 

has to approach the same court if she wants to ask for an increase in the maintenance that has 

already been granted, and she cannot appoint a magistrate to represent her. 
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