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Abstract  

To maintain law and order in any community o  r democracy, the greatest level of punishment is 

capital punishment, generally known as the "death penalty." Murdering someone in the name of 

justice, on the other hand, is the same as murdering someone. Rather than concentrating on the 

criminal, we should focus on eliminating the crime. With approximately 1000 executions each 

year, China is the only country in the world that still uses the death penalty, but in India, the “Rarest 

of the Rare” doctrine is upheld, and death sentences are regularly commuted to life imprisonment. 

Despite this, from 2002 to 2021, India executed eight convicts in all. Both countries have similar 

methods and laws for capital punishment, but in China, once a death sentence is imposed, it cannot 

be repealed. The UN has spoken out against the death penalty, stressing that "life is valuable, and 

death is irreversible." Furthermore, according to the United Nations, killing another human being 

in the name of justice also kills our humanity. We don't have the power to choose who lives and 

who dies. We should apply a new tactic, namely the reformative approach, instead of hanging 

someone to death, so that he can improve and live peacefully afterwards. 
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INTRODUCTION 

According to Justice Arthur Goldberg, the facts show that capital penalty is the most harsh form 

of punishment in terms of debasement of human dignity and infringement of various other 

fundamental rights. Examining and investigating the various aspects of death and how it is carried 

out is a significant source of concern. Since the dawn of time, capital punishment has existed. The 



VOLUME 2 ISSUE 3 2021 2582-5534 

507 | P a g e  
                                                                                burnishedlawjournal.in 

death penalty has never been abolished as a means of punishment throughout the history of 

humanity. It can be found in all common public societies. At first, it was assumed that people were 

fighting for food and sex, and that there would be more instances of tit for tat and tooth for tooth 

in a retaliatory manner. The general public's thinking a  nd traditions evolved in lockstep with 

human progress.  

The Reformative Theory of discipline is driven by Mahatma Gandhi's statement, "Tit for tat will 

turn the entire world blind." The most recent and most aware of all assumptions rely on the 

guideline of converting lawful criminals through individual treatment. By not viewing offenders 

as brutal, this hypothesis advances the evolving concept of cutting-edge society, in which it 

explores how every other theory has failed to develop any such consistent hypothesis, which would 

prevent the occurrence of subsequent wrongdoing. The goal of discipline, according to the 

reformative hypothesis, is to teach or alter the wrongdoer himself. Criminology benefits from the 

Reformative hypothesis. Each act of wrongdoing is viewed by criminology as a neurotic miracle 

of mellow form of crazy, an inborn or acquired physiological flaw. A few wrongdoings have 

occurred as a result of ordinary people's persistent violations of the ethical law. Such remarkable 

offenders, combined with the growing global pressure to abolish capital penalty or handle the 

honour of capital punishment with careful respect, has sparked a never-ending debate in India.  

MEANING AND DEFINITION OF DEATH PENALTY 

The death penalty, often known as capital punishment, is a legal procedure in which a person is 

executed by the state as a punishment for committing a crime. The legal declaration that someone 

be rebuffed as such is a capital sentence, while the actual execution is a capital punishment. Capital 

wrongdoings or capital offences are violations that can result in the death penalty. The term capital 

comes from the Latin word "capitalis," which literally means "with regard to the head" (alluding 

to decapitation as a method of execution).  

According to Encyclopedia Britannica, the death penalty, sometimes known as capital punishment, 

refers to the execution of a wrongdoer sentenced to death following a courtroom conviction of a 

criminal conduct. Any criminal charge that warrants capital punishment is referred to as a capital 

offence. Death-deserving offences differ from state to state and country to country. These offences 

may include first-degree murder (planned), murder with unusual circumstances (for example, 
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purposeful, different, required with another wrongdoing, with firearms, of a cop, or a recurrent 

offence), assault with extra substantial mischief, and government wrongdoing of treachery in some 

American states. A charge of a capital offense more often than not implies no safeguard will be 

permitted. 1 

ARTICLE 21 OF CONSITUTION RELATING TO DEATH SENTENC E 

Article 21 of the Indian Constitution states, "No individual would be denied his life or individual 

freedom except as stated by law-made procedure." The purpose of the central right under Article 

21 is to prevent infringements on individual liberty and hardship of life that are not based by legal 

methodology. It is clear that this major right has been granted in opposition to the state. 

Government Departments, Legislation, Administration, and Local Authorities all practise statutory 

forces in this state. Infringement of the privilege by private individuals does not come close to 

falling into this category. This privilege is available to everyone, regardless of whether they are a 

resident or an outsider. Article 21 establishes two rights: a) the right to life, which refers to the 

ability to live a full, meaningful, and noble life; and b) the right to personal liberty, which refers 

to the freedom from bodily restraint. Article 21 has had new measurements added to it from time 

to time, such as the right to shield, the right to move to another nation, the right to security, the 

right against binding, the right against the death in office, and the right against open hanging.  

Part 3 of the Indian Constitution contains Article 21, which is a Fundamental Right. The article 

forbids interfering with people's lives and freedoms without the permission of a legal expert. This 

article applies to all residents, regardless of ethnicity, religion, socioeconomic status, or sexual 

orientation. Outsiders (those who are not residents) are, in fact, considered to be here. Courts can 

enforce these rights, but only under specified conditions. Furthermore, violations of the preceding 

clause are punishable by the Indian Penal Code or other unusual legislation. The clause guarantees 

that all Indians will live in peace and harmony. The fundamental right under Article 21 is one of 

the most important rights guaranteed by the constitution, and it has been dubbed the "heart of 

central rights" by the Supreme Court.  

No Right to Die - Death Sentence  

 
1 K.I. Vibhute, PSA Pillai’s Criminal Law, (Lexis Nexis, Nagpur,12th edn., 2015) 
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The Indian Penal Code recognises 1860 passing as one of the punishments for recorded capital 

offences. In Independent India, the most famous hanging was that of Nathuram Godse and Narayan 

Apte in the Mahatma Gandhi assassination case on November 15, 1949. After a session's court has 

honoured capital punishment, the sentence must be validated by a High Court in order for it to 

stand. The censured criminal has the option of speaking before the Supreme Court if the decision 

is upheld. If this is outside the realm of possibility, or if the Supreme Court rejects the case or 

refuses to hear the request, the censured individual can make a 'benevolence appeal' to the 

President of India and theGovernor of the State.  

The majority of the court in Rajindera Parsad v. Association of India decided that the death 

sentence would only be used if the offender constituted a danger to the general public. The 

academic judges also urged for the abolition of capital punishment, claiming that it should only be 

used for "desk wrongdoings."  

In the landmark case of Bachan Singh v. Province of Punjab, the Supreme Court emphasised that 

article 21 recognised the state's right to deprive an individual of his life in accordance with a 

straightforward, reasonable, and sensible approach established by a significant statute. It was also 

determined that the death penalty for homicide under section 302 of the Indian Penal Code did not 

violate a fundamental constitutional principle.  

INDIAN LEGISLATION ON DEATH PENALTY  

It must be acknowledged to Lord Macaulay's credit that, despite enormous difficulties, they 

thoroughly constructed the frameworks of Indian criminal law and performed outstanding leading 

work. The Indian Penal Code has withstood the test of time and continues to address the concerns 

of today's society. It defined transgressions and recommended unique discipline for each whenever 

the idea of individualisation of discipline was completely unconsidered. This isn't to imply that the 

Indian Penal Code isn't sophisticated in every sense of the word, or that it needs minimal tweaking 

to fit the needs and aspirations of modern society. With the focus of penology shifting from 

reformatory prevention to transformation and amendment, the Penal Code, which was once 

regarded a high-level code, now appears to be an age-old Code by all accounts, according to current 

Social Defense standards.  
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The Penal Code and the Criminal Procedure Code have systematised India's criminal law; the 

former regulates offences and defines what makes a difference will bear the expense of a pardon 

or a protection from accusation of an infraction. The Criminal Procedure Code is the descriptive 

legislation, while the Penal Code is the substantive law.2   

The Indian Penal Code recognises five types of punishment: (1) death, (2) life imprisonment, (3) 

imprisonment, which can be either thorough or straightforward, (4) property forfeiture, and (5) 

fines. In this way, 'indefinite detention' has been accepted as a sort of punishment under Section 

53 of the Indian Penal Code, as amended by Act 26 of 1955, which took effect on January 1, 1956.3 

The death sentence (capital punishment) is perhaps the most discussed topic among cutting-edge 

criminologists, notwithstanding the wide range of specialties. There are arguments for and against 

the use of this sentence structure. The dispute is being resolved one step at a time, with a series of 

legal statements featuring in-depth discussion of this complicated topic..  

Capital punishment is currently the easiest subject in the entire world to deny, as a section of the 

world's nations support including it in their general set of laws, while others align with the 

abolitionist movement. This easily shown incorrect issue has also affected India. For example, 

India is a country that has death punishment laws in its legal system and is not in favour of 

repealing them completely. Before deciding whether India should keep it or remove it from its 

overall collection of laws, it is necessary to consider the following factors, We should look into 

the arrangements under Acts and Statutes relating to capital punishment. As a result, we must 

divide all laws addressing death punishment into two categories: those that fall under the Indian 

Penal Code 1860, and those that fall outside of the Indian Penal Code (IPC)1860, or those that are 

recommended in various laws.  

LAWS ON THE DEATH PENALTY IN INDIA  

The laws in Indian general set of laws might be separated in three classifications, which are 

referenced beneath:  

Offences in IPC, culpable with capital punishment.  

 
2 Ratanlal & Dhirajlal, The Indian Penal Code 147(Lexis Nexis,Haryana, 1st edn., 2014) 
3 N.V. Paranjape, Criminology and Penology, 14(Central Law Publications, Allahabad, 14th edn., 2010) 
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Capital penalty may be imposed under the IPC for a number of offences, which are listed below: 

Section 121 - Taking up arms or attempting to take up weapons against the Government of India, 

or aiding and abetting the pursuit of battle4: Whoever takes up arms against the Government of 

India, or attempts to wage such a conflict, or aids and abets the pursuit of such a conflict, will be 

met with death or indefinite detention, as well as a fine.  

In S.H. Jhabwala v. Emperor,5 The blamed individual framed as  sociations and had loyalty to 

Soviet Russia, and was known as the Meerut trick case. The accused were charged and punished 

by the Sessions Court under Section 121A of the Indian Penal Code for plotting to take up arms 

against the Indian government. Despite the fact that it might add up to an offence under another 

section of the Code, their Lordships of Allahabad High Court allowed the appeal and upheld the 

conviction, holding that a scheme to change the type of the Government of India or any State 

Government, despite the fact that it might add up to an offence under another section of the Code, 

would not be an offence under Section.  

121A, IPC, except if it were connivance to overawe such Government through criminal power or 

show of criminal power.  

Section 132 - Aiding an uprising if an insurrection is proposed as a result: Whoever aids the 

submission of rebellion by an official, trooper, mariner, or aviator in the Army, Navy, or Air Force 

of the Government of India will be rebuffed with death or detention for life, or detention of one or 

both portrayals for a term up to ten years, and will also be liable to fines if revolt is submitted as a 

result of that aid.  

Section 194 – Providing or fabricating evidence with the intent of obtaining a conviction for a 

capital offence 6: Whoever gives or fabricates false evidence with the intent of causing, or knowing 

that it is likely that he will in this manner cause, any individual to be indicted for an offence that 

is capital under the law in force in India at the time, will be rebuffed with detention for life or 

thorough detention for a term up to ten years, and will also be fined. 

 
4 Indian Penal Code, 1860. 
5 ILR (1933) 55 All 1040; Hasan Khan v. State of Bihar, AIR 1951 Pat 60 
6 Indian Penal Code, 1860 
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If a guiltless person is condemned and executed in this manner, and an honest person is indicted 

and executed as a result of such false proof, the person who provided the phoney proof will be 

punished by death or the discipline described above.  

Section 195A - Threatening or pressuring someone to provide false evidence 178: Whoever 

undermines another by causing injury to his individual, notoriety, or property, or to the individual 

or notoriety of any one in whom that individual is interested, with the intent of forcing that 

individual to give false proof, will be punished by detention of one or both depictions for a term 

up to seven years, or by fine, or by both:  

Furthermore, if an honest person is indicted and sentenced as a result of such fake proof, with 

death or detention for more than seven years, the person who undermines will be rebuffed with a 

similar discipline and punishment, and such an honest person will be similarly rebuked and 

condemned. 

Section 302 - Murder Penalty: Anyone who presents a murder charg  e will be punished by death 

or indefinite detention, as well as a fine. 

Section 303 – Homicide by a life-convict: whomever commits murder while serving a term of 

(indefinite detention), will be sentenced to death.7.  

Section 305 – Abetment of self-destruction by a child or a crazy person: If any person under the 

age of eighteen, any crazy person, any woozy person, any imbecile, or any person inebriated ends 

it all, whoever abets the commission of such self-destruction will be rebuffed with death or 

detention for a term not exceeding ten years, and will be libellous.  

Section 307 - Attempt to Murder: Whoever makes any demonstration with such intent or 

knowledge, and under such conditions, that if he caused passing by that act, he would be liable to 

homicide, will be punished with detention of one or both portrayals for a term that may extend to 

ten years, and will also be subject to fine; and whenever harm is caused to any individual, he will 

be punished with detention of one or both portrayals for a term that may extend to.  

 
7 Indian Penal Code, 1860 
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Attempts by life convicts: If any person found guilty under this section is sentenced to life in 

prison, he may be punished with death whenever he does harm.  

Section 364A – Kidnapping for Ransom, etc.: Whoever captures or steals any individual, or keeps 

such an individual in detention after such hijacking or snatching, and takes steps to kill or harm 

such individual, or by his lead causes a reasonable fear that such individual will be killed or 

harmed, or makes harm or passing such individual to propel the Government or [any unfamiliar 

entity]..  

Section 376A – Punishment for causing passing or bringing about diligent vegetative condition of 

victim8: Whoever commits an offence punishable under Section 376, subsections (1) and (2), and 

during such commission commits a physical act that causes the lady's death or renders her in a 

persistent vegetative state, will be punished with detention for a term not less than twenty years, 

but which may extend to detention indefinitely, which will mean detention f.  

Section 376E – discipline for rehash offenders9: Whoever has recently been sentenced for an 

offence culpable under Section 376, Section 376A, or Section 3760 and is indicted for an offence 

culpable under any of the said Sections will be rebuffed with life imprisonment, which means 

imprisonment for the rest of that individual's characteristic life, or death.  

Section 396 – Dacoity with murder10: If any of the at least five persons who are jointly submitting 

dacoity commits murder in the process of submitting dacoity, all of those people will be punished 

by death, indefinite detention, or thorough detention for a period up to 10 years, as well as a fine.  

On the off event that someone is found to be guilty of a criminal conspiracy to commit any of these 

crimes, capital punishment may be imposed.11 

Judicial approach  

In Bachchan Singh v. State of Punjab12, The Supreme Court found that in the vast majority of 

countries around the world, including India, a "enormous fragment of the populace, including 

 
8 Indian Penal Code 1860, through Criminal Law (Amendment) Act, 2013. 
9 Indian Penal Code, 1860 
10 Indian Penal Code, 1860 
11 Section 120B, Indian Penal code, 1860 
12 (1980) 2 SCC 684 
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outstanding penologists, judges, legal scholars, legislators, and other illuminated individuals" 

believe that capital punishment is a more significant impediment than life imprisonment. 

The Court cited several instances in which it believed the death penalty was an impediment worth 

pursuing. 

Following Bachchan Singh, the Supreme Court has frequently used dissuasion as a justification 

for imposing capital sentence. For example, in Mahesh v. State of Madhya Pradesh13, the court 

ordered capital penalty, "[The regular guy] understands and loves the language of prevention more 

than the reformative jargon," the court observed. Jasuba Bharatsinh Gohil v. Gujarat State14, "The 

recognised goal of law is to insure society and to inhibit the criminal," the Court said. In other 

cases, the Court has decided that prevention isn't the most important reason for the death penalty's 

inconvenient nature, or has questioned the feasibility of discourag  ement itself.  

In Bachchan Singh15 The Court has emphasised the importance of specific principled 

condemnation at this point. The Court refused to define classifications of offences for which capital 

punishment would be appropriate, claiming that even within single classes of offences, there are 

endless modifications and blends. Overall, the Court expects adjudicators to weigh the irritating 

and alleviating conditions of both the misbehaviour and the lawbreaker in determining the penalty 

in each case. Recognizing that circumstances associated with the violation and the criminal are 

frequently present "entwined to such an extent that it is hard to give a different treatment to each 

of them," the Court held that it was "not alluring to consider the conditions of the wrongdoing and 

the conditions of the criminal in two separate water-tight compartments." However, in subsequent 

cases, the Court has given varying interpretations to Bachchan Singh's requirements, and other 

appointed authorities have interpreted Bachchan Singh's order in unanticipated ways. 

In Jagmohan Singh v. Uttar Pradesh16, The applicant questioned the validity of capital punishment, 

claiming that it violated Articles 19 and 21 by failing to provide a strategy. It was argued that the 

method supported by the Criminal Procedure Code was limited to finding fault and not imposing 

capital punishment. The Supreme Court ruled that the decision to grant capital penalty is made in 

 
13 (1987) 3 SCC 80. 
14 (1994) 4 SCC 353. 
15 (1980) 2 SCC 684 
16 AIR 1973 SC 947 
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accordance with the law's methodology. The Judge decides whether to impose a death sentence or 

life imprisonment based on the circumstances and reality of the case, as well as the nature of the 

misconduct as evidenced during the preliminary hearing. As a result, a five-member bench of the 

Supreme Court decided that the death sentence did not violate Articles 14, 19, or 21, and was thus 

naturally valid. The holy legitimacy of capital punishment could no longer be questioned after this 

decision. However, in Rajendra Prasad v. State of U.P., Krishna Iyer, J. found that the death penalty 

could only be justified if the offender constituted a danger to the general public. He argued that 

giving the Judge power to decide between capital sentence and life imprisonment based on 

"uncommon causes" under Section 354(3) of the Cr.P.C. would be a violation of Article 14, which 

forbids discretion. He believed that capital penalty should be abolished and only used to punish 

"middle-class transgressions." Sen, J., disagreed, holding that the question of whether capital 

penalty should be abolished or whether the scope of Sections 302, IPC, and 354(3) of the Cr.P.C. 

should be limited or not is one for Parliament to decide, not the Court. It is argued that the minority 

ruling is correct because, following the modification of the Cr.P.C., the option of capital penalty 

in Jagmohan Singh's case is the lone exception and detention is the standard. The prudence to settle 

on decision between the two disciplines is left to the Judge  s and not to the Executive.  

Mohd. Ajmal Amir Kasab Case17 

For this reason, the Supreme Court determined that the November 26, 2008 demonstrations had 

shattered the common awareness of Indian citizens and upheld the death penalty imposed by the 

preliminary court and affirmed by the Bombay High Court on prime denounced Ajmal Kasab for 

taking up arms against India. This was possibly the country's most high-profile execution..  

Yakoob memon Case18 

In March 2015, Yakoob Abdul Razak Memon was indicted and sentenced to death by hanging for 

his role in the 1993 Bombay Serial Blasts. His conviction sparked a national debate in India over 

the death sentence.  

 
17 Mohd. Ajmal Amir Kasab v. State of Maharashtra: Criminal Appeal No. 1961 of 2011, Information 

Technology Act 2000, India, available at: http://www.indiankanoon.org/doc/193792759 (visited on 20/05/2021) 
18 Yakoob Abdul Razak Memon v. State of Maharashtra: Criminal Appeal No. 1728 of 2007, Information 

Technology Act 2000, India, available at http://www.indiankanoon.org/doc.160740668(visited on 20/05/2021) 
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CONCLUSION  

Individual development has gradually revealed that people will, on the whole, remain calm, and 

that they will gradually lose their evil nature. Revenge is a sense of retaliation that, in any case, 

would not make a difference in terms of growth. The main argument in favour of capital 

punishment is the impact it has on crime prevention. Whatever the case may be, there is no logical 

or observable basis that lethal punishment is an impediment to any conduct. In 1980, the majority 

ruling in Bachan Singh stated that most countries, including India, as well as judges, legal 

academics, and other prominent Indians, believe that capital penalty has a deterrent effect on the 

general public. By and large, Justice Bhagwati, as he saw it on Bachan Singh, observed the insights 

on the conditions in Travancore and Cochin, where homicide rates did not increase in the six years 

despite the death sentence being abolished.  

While committing murder, an objective guy does not get increasingly afraid of being executed and 

less terrified of spending as much time as he can recall in prison. Both capital punishment and life 

imprisonment are so severe that they obliterate the fate of everyone who is subjected to them, 

therefore the greatest deterrent to committing any crime is the possibility of being apprehended. 

An individual will not commit an offence if there is a possibility of going unpunished, regardless 

of the discipline, death sentence, or life sentence.  

Furthermore, the belief that detention is not as serious as capital punishment is incorrect. 

Prevention and retribution, in which the general public seeks vengeance, fail to provide enough 

justifications for the use of capital punishment. It is clear that the practise of slaying an executioner 

has never stopped as another executioner emerges.  

It's possible that the purpose of discipline is change, and capital punishment would negate that 

goal. As shown in the several examples cited in this examination paper, the supreme power 

entrusted to the state in taking the life of the guilty party will be abused and polluted in general. 

Capital punishment is a law that cannot be changed. There is no way to undo a mistake. The 

statement of strategies was discussed in the Harbans Singh case. The most dangerous aspect of 

lethal punishment is that it cannot be avoided. Human weakness is not an uncommon occurrence, 

and the legal executive is no exception. Execution is not and has never been a viable option. The 

arrangement is based on a strong framework for apprehending criminals and bringing them to 
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justice, with the purpose of ensuring that no one escapes the reach of the law. If that happens, life 

imprisonment will suffice to meet the preventative and retributive hypothesis; capital punishment 

will not meet any additional needs.  

  


