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Introduction 
Islam in its long-drawn history over 1500 years has evolved itself into one of the greatest 

religions of all time and the followers of Islam are known as 'Muslims'. The Islamic law could 

be seen as one of most the most admirable system of jurisprudence as it provided many rational 

and revolutionary concepts which were not seen in any other system at that time. It provided 

for the right of inheritance to females even when there were male heirs and also contained 

provisions for divorce by way of mutual consent which was a new and a modern concept at 

that time. This process in today's era is called the break-down theory of divorce, While, on the 

other hand, it took centuries for the other system of laws to develop and include these modern 

provisions. Unfortunately, Islam is considered to be the most misunderstood and 

misrepresented religion because of ignorance of its procedures by the followers of Islam and it 

has gone through deplorable distortions by the hands of Anglo India Courts and the substantive 

part of Islamic Law failed to earn the appreciation it deserved.1Justice Krishna Iyer in Yusuf 

Rowtan V. Sowramma,2 observed:  

"Since Infallibility is not an attribute of the judiciary, the view has been ventured by Islamic jurist 

that Indo-Anglian judicial exposition of Islamic Law of Divorce has not exactly been just to the 

Holy book. Indeed a deeper study of subject discloses a surprisingly rational, realistic and modern 

law of Divorce”  

The modern concept of break-down theory does not want the courts to go and inquire into the  

matters of dissolution, moreover, the jurists were also of the view that courts should not inquire 

into matrimonial matters unless it becomes unavoidable. The policy of divorce in Islam desired 

that, if it becomes impossible for the married couple to reside together happily and the relation 

is poisoned to such extent that there is no chance for reconciliation, they should put an end to 

such strained relationship in the interest of them as a couple and for the society as well.3 The 

practice of divorce has been declared as "worst of all the things that Allah has permitted" by 

                                                
1 Ali Mohd. Wasim, Dissolution of Marital Tie by a Muslim Wife: Rights and Limitations, Core, (10 th March 
2020, 05:00 PM), https://core.ac.uk/download/pdf/144509123.pdf. 
2 Yusuf Rowtan V. Sowramma, A.I.R 1971, Ker. 271. 
3 The Institution of Divorce: Origin and Development, Shodhganga, (10th March 2020, 08:00 pm), 

https://shodhganga.inflibnet.ac.in/bitstream/10603/52355/6/06_chapter%202.pdf. 
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the universally acclaimed head of Islam Prophet Muhammad. The Holy Prophet warned his 

people to stay away from this evil practice of divorce and where this evil could not be avoided, 

he wanted the spouses to act quietly and privately without any judicial intervention. However, 

he opined to seek recourse to judicial intervention only in such exceptional cases where existed 

matrimonial fault either on the part of husband or wife leading to such breakdown.4 

Gender discrimination against women can be traced to the history of Arab civilization. The 

condition of women under the Pre-Islamic era of Arabs was very poor due to exploitation and 

denial of such basic human rights which are necessary for any human to live a dignified life, 

the position of women was not like that of any independent human being, because of which 

they were denounced from taking important decisions of their life. Moreover, the women even 

in their parental homes were considered to be a source of humiliation and an unwanted 

economic burden. Before the advent of Islam, the consent of women was immaterial in most 

important aspects of her life i.e. marriage. Furthermore, the husbands possessed unlimited 

arbitrary powers in the context of divorce, and women did not have any right to divorce their 

husbands even in worse conditions. After the advent of Prophet, he took cognizance of these 

evil conditions and embarked on a new departure in the history of legislation by restricting the 

arbitrary powers of husband and making them subject to reasonable conditions.5 

Islam claimed to be a universal religion and emerged as a practical religion and aids each of its 

followers. To understand the nature, scope, rules, and procedures envisaged by Islam in the 

context of divorce, it becomes necessary to understand the position of law prevailing under the 

pre-Islamic era and changes brought thereafter.  

Position before the Advent of Islam  

The position of women before the advent of Islam was of extreme inequality and devoid of any 

claim over any assets or any other rights. The woman was not a free agent under the marriage, 

it was considered as a property of her father, brother, or cousin or any other male guardians 

who used to decide where to give her for marriage, her consent being immaterial. Furthermore, 

there was no limit on the number of wives an Arab could have and this practice of polygamy 

was widely practiced. In the Pr-Islamic era divorce was given out of habit rather than necessity 

                                                
4 Kitab Al Talaq (The Book of Divorce), International Islamic University Malaysia, (11th March 2020, 07:30 pm), 

http://www.iium.edu.my/deed/hadith/muslim/009_smt.html. 
5 Ahmad Furqan, Understanding The Islamic Law of Divorce, The Indian Law Institute, (12th March 2020, 08:30 

pm), 
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and the practice of killing female infants and the burning alive of female infants was also not 

uncommon at the time of Arabs.6 Moreover, just like all other personal family laws; Hindu, 

Sikh, Parsi, Christian the Muslim Law had also this common feature of recognizing men as the 

head of the household and considering women as the property of men and father as the natural 

guardian along with discriminatory provisions in the context of property rights, custody, 

maintenance, and divorce.7  

In the Pre-Islamic era among the Pre-Islamic Arabs, divorce was used as an instrument of 

torture, men used to divorce their wives out of sudden whim or caprice. The husbands 

possessed unlimited powers in the context of divorce. They had the right and power to divorce 

their wife without any reason or for any reason and they possessed the power to revoke the 

divorce as well as the power to give divorce an infinite number of times according to their will 

and preference just to make their wives live miserably. Furthermore, they could also swear of 

not having sexual intercourse with their wives and still live with them. The husbands at that 

time also used to accuse their wives with the false charge of adultery and used to divorce them 

after making such accusation, so that they will be exempted from any responsibility to give 

maintenance or any legal punishment in failure to that regard.8 

Divorce among the Arabs was of frequent and easy occurrence, even though the Holy Prophet 

showed dislike to it and considered it as the most hateful thing permitted by Allah as it 

prevented conjugal happiness and interfered in the upbringing of children.9According to Abu 

Rahim, four kinds of divorce were known under the Islamic Law; Talaq, Ila, Zihar, and Khula. 

If there was the dissolution of marriage from any of this mode the women were free to remarry 

after the completion of a period of iddat which was there to discover the legitimacy of the child. 

However, it was not a necessary and strict requirement and sometimes even a pregnant woman 

was divorced and was allowed to marry another husband under an agreement and it is 

interesting to note that if there was the death of her husband during the iddat period, the time 

was extended to one year in such circumstances.10  

                                                
6 Mohd., Supra, note 14, pg. 22-23 
7 Women’s Right and Personal Laws: A Comparative Analysis, Shodhganga, (13th March 2020, 03:30 pm), 

https://shodhganga.inflibnet.ac.in/bitstream/10603/148573/11/11_chapter%206.pdf. 
8 Mohd., Supra, note 14, pg. 23 
9 Malik Neha, Muslim Womens Right for Dissolution of Marriage- Muslim Divorce- Marriage is a sanctified 

contract, Legal Service India, (13th March 2020, 05:30 pm), http://www.legalserviceindia.com/article/l338-

Muslim- womens-right-for-dissolution-of-marriage.htm. 
10 Rashid Syed Khalid, Muslim Law, 4th Ed. 2004, P. 98, Eastern Book Co., Lucknow 
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Position after the Advent of Islam  

The institution of arbitrary divorce took a turn after the advent of Islam, the practice of divorce 

in the eyes of Prophet was of extreme disapproval as he considered the practice as undermine 

to the establishment of society. However, it was impossible to take down the practice absolutely 

due to the existing conditions in the society and the prophet had to mold his mind to accept this 

practice. Accordingly, he allowed the practice of divorce by imposing certain conditions to 

keep a check and balance on the arbitrary exercise of power to divorce by the husband. Morally 

talaq was considered to be the most disliked thing with the almighty permitted. The restrictions 

that were imposed by the Prophet were;  

1. Fixation of Dower  

 

2. Revocation provisions  

 

3. Restriction on power to re-marry  

 

The prophet allowed the practice and permitted to divorce under three distinct and separate 

periods to endeavor the chances of reconciliation, to prohibit hasty divorce and if all the 

attempts by both the parties for seeking reconciliation have failed then in the third 

pronouncement the dissolution of marriage became effective which legally separated the 

husband and wife.11 

The reforms brought by the prophet gave a much-needed boost that was required for uplifting 

the position of women in society. The unlimited powers of the husband in the context of divorce 

were restricted and reasonable grounds were imposed for obtaining a separation, unlike the 

arbitrary practice which was followed under the Pre-Islamic era the situation was now much 

better. Furthermore, to place an effective check on the power of husband to divorce frequently 

and remarry the divorced wife, that in case of irrevocable separation, if the husband wants to 

remarry, the divorced wife has to marry someone else and get that marriage consummated 

before obtaining a divorce, observe the period of iddat. This process was found to be disgusting 

but was brought in existence because among the proud, jealous, and sensitive race like Arabs 

as it was found to be the only mode through which this evil practice could be controlled. The 

                                                
11 The Changes in The Law of Divorce- Under Muslim Law, Shodhganaga, (15th March 2020, 02:30 pm), 

https://shodhganga.inflibnet.ac.in/bitstream/10603/8109/13/13_chapter%206.pdf. 
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idea was to target their honor so that they think twice before acting any further. According to 

'Fyzee', the absolute unlimited arbitrary vested in the hands of husbands in the context of 

divorce is the greatest lacuna in the Islamic culture.12 

The Islamic Sharia  

The word Sharia traces its origin from the Arabic word "Sari'a" which means the path which 

has been created, the divinely appointed path. Sharia law is a compilation of various sources 

of Islamic Jurisprudence. The two major and primary sources from Sharia derives its authority 

is the ' Holy Quran' and 'Sunna', these two sources are considered to be divine and the other 

three sources 'Ijma', 'Qiyas', & 'Ijtihad' are considered as secondary and manmade which 

signifies that Sharia law is an evolving law.13 

The classical Islamic law is derived from the interpretation of these two major sources by 

different methodologies applied by the eminent legal scholars of Islam. The process of 

interpretation is done by the jurists who have expertise in the field and are expected to give 

free legal opinions in response to any query. The personal family matters were dealt and 

handled by the Sharia Courts through a judge having legal education to provide for a legal 

solution to these matters, mostly the active members of the committee were appointed as the 

judges and they also used to engage in informal arbitration. This process was considered as an 

effective practice for resolution of any dispute.14  

The proceedings of the court used to be a mixture of application of legal principles and social 

and moral circumstances; the ultimate aim was to attain social harmony through the mediation 

process. However, there used to be instances where the actual legal practice was sometimes 

dominated by the percepts of legal scholars, the result used to differ accordingly and was 

sometimes beneficial and sometimes not. The members of social classes along with their 

witnesses used to argue the cases without having recourse to any legal representative. The 

                                                
12 25Ahmad Furqan, Understanding The Islamic Law Of Divorce, The Indian Law Institute, (16th March 2020, 

06:00 PM),  

http://14.139.60.114:8080/jspui/bitstream/123456789/12599/1/020_Understanding%20the%20Islamic%20Law

%20 of%20Divorce%20(484-508).pdf. 
13 Mohammad Mervate, THE EVOLUTION OF SHARIA DIVORCE LAW: ITS INTERPRETATION AND 
EFFECT ON A WOMEN’S RIGHT TO DIVORCE, Albany government Law review, (16th March 2020, 09:30 

PM), http://www.albanygovernmentlawreview.org/Articles/Vol07_2/7.2.420-Mohammad.pdf. 
14 Usmani Mohd. Haris, Sources of Islamic Law, Legal Service India, (20th March 2020, 04:00 pm), 

http://www.legalserviceindia.com/article/l302-Sources-of-Islamic-Law.html. 
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women used to fight the cases on their own and the representatives were mostly appointed by 

the members of the upper class.15  

The Sharia Law was broken into four schools of Islamic jurisprudence, during the second and 

third century of Muslim calendar the Islamic scholars shaped the Quran & Sunna. Thereafter, 

these scholars further developed and applied the concept of Ijmaa, Qiyas & Ijtihad. The four 

schools of Islamic jurisprudence are named after their founders; Abu Hanifa, Malak Ibn Anas, 

Muhammad Ibn Idris, and Ahmad Hanbal. These four jurists established legal principles of 

Islamic Jurisprudence according to their understanding of Islamic jurisprudence and the 

societal circumstances prevailing at that time. According to Sharia Law divorce is abominable 

in Islam, nonetheless, it forms part of the Muslim community despite the number of Hadith 

showing the dislike expressed by the Prophet declaring it to be the "most hateful thing permitted 

by the Almighty Allah". 

Divorce in Sharia Law  

In the Shariat law, the word 'talaq' means terminating the matrimonial bond created by the 

contract of marriage, by the usage of express or implied words. Ibn Human, in his book 'Path 

al- Qadir,' defines the word divorce as an act of terminating the contract of marriage by the 

usage of express or implied words or by other means. 

The procedure of divorce in Sharia Law  

Under Sharia law, marriage (Nikah) is an agreement between the parties contracted to live 

together as husband and wife. If either of the party to contract finds impossible to continue 

together happily with the other, divorce may take effect. The Holy Quran calls this process 

'Shiqaq' which means breaking into two. However, the parties are not entitled to divorce only 

when all the possibilities of reconciliation have failed. The parties are required to appoint 

arbiters from each side and take recourse to methods of mediation. The divine law of the Quran 

has imposed a duty upon the parties to the marriage to take serious efforts to arrive at 

reconciliation. 

It is not necessary that the above practice of mediation can be adopted only when the cause is 

of divorce, it can be adopted even in the cases where the matrimonial relationship is feared. 

The powers of arbiters have been subject to a plethora of views by different Islamic jurists. 

According to Abu Hanifa and his followers Imam Shafai, Hanbali, Imam Ahmad, the arbiters 

do not possess the power to pass any decree of divorce. They are authorized only to recommend 

                                                
15 Mervate, , Supra, note 26, pg. 418-419 
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the measures which should be adopted by the parties to arrive at a reconciliation. Furthermore, 

it is up to the option of parties whether to accept or reject those measures. The reason behind 

this opinion was based on the view that power to divorce under the Islamic law vested in the 

hands of husbands because of which the arbiter can terminate the marriage only when such 

power had been given to them by the husband. If the power is not vested by the husband then 

the arbiter cannot have any right to dissolve the marriage.  

According to Ibn Abbas, Ibrahim Nakhai, Syeed bin Jubair, and some other eminent jurists the 

arbiters had the full authority to decide upon the matter brought before them. They had the full 

authority to enforce their decisions freely be it for dissolution or either reconciliation. Imam 

Malik was also of the same view as of Ibn Abbas. The reason behind this opinion was based 

on the view that the arbiters in eyes of 'Allah' hold the position of a judge and judges have 

absolute authority to decide upon the matters brought before them. However, no conclusion 

can be drawn upon what were the exact powers that the arbiters possessed as each School of 

Islamic Jurisprudence applied the law differently. 

The development of Sharia principles has been greatly emphasized by the socio, economic and 

political conditions prevalent at that time and, therefore, it grants significant advantages to the 

husband over wives in the context of divorce and other personal matters, because of the society 

being male dominant, the men have been granted with almost unlimited and absolute powers 

to divorce their wives and women have no control over this arbitrary right of the husband. 

These arbitrary powers given to the husband have been widely misused by them and the result 

of which has made the position of women vulnerable in society.  

The Sharia law provides for three types of divorce namely;  

1. Talaq Ahsan  

 

2. Talaq Ae Hasan  

 

3. Talaq Ul Biddat  

 

The Islamic Sharia has now evolved and has been interpreted by the Muslim scholars and the 

government has also played a very vital role to slowly alter the principles.  
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The Holy Quran  

Prophet Mohammad was the universally acclaimed head of the Islamic commonwealth and the 

supreme authority on the law as well the chief administer to govern the whole body of Muslims. 

After the death of the Holy Prophet, if under Islamic law answer to any question is required or 

any conflict is to be resolved, the solution is provided in the 'The Holy Quran' which is 

considered to be the primary source of the Muslim Personal Laws. According to Muslims, the 

Quran contains the accumulation of verses revealed by God to Prophet Mohammad and 

therefore, cannot be challenged. The Holy Quran is considered to be the most sacred source of 

Islamic Law and is like the Constitution of personal laws for the Muslims.  

The Quran was written down by followers of the Prophet during different stages of his life. 

The revelation started in the year 609 when Prophet was 40 years old and continued for over 

about a period of 23 years till the year 632 the year of his death, after the death of Prophet his 

companions completed the Holy Quran, they had either written it down or memorized the parts 

of it. However, these compilations are subject to perceptions. Therefore, Caliph Usman who is 

considered to be third in the line of caliph's gave a standard version of the Quran which is also 

known as Usman Codex. At the time of its revelation, it signified the progressive principles for 

both men and women. Moreover, the Quran is glorified for giving the right of inheritance, 

marriage rights, and ownership rights to women, which were not in existence at the time of 

Pre- Islamic Arabia. It was brought in the text at the time of third Caliph Uthman Ibn Affan 

and is considered as a guide of standards for the Muslim society to follow and live by. However, 

it is not a legal document and out of its over sixty thousand verses, only eighty have strict legal 

content. The Quran is supplemented and supported by the other sources of Muslim law such as 

Qiyas, Ijma, Ijtihad, which form the basis of "Sharia Law".  

According to Quran marriage is a firm bond and is intended to subsist forever, the relationship 

between the spouses should ideally be "Mawadda Wa Rahma" which means out of love and 

therefore, all the important decisions concerning both the spouses must be arrived based on 

mutual agreement. Thus, when matrimonial harmony cannot be attained between the spouses, 

the Quran allows for separation. The dissolution of marriage can only take place after serious 

efforts of reconciliation by families of both sides i.e. husband and wife. The community is also 

called upon and the parties are required to appoint arbiters from both sides to arrive at 

mediation. All possible efforts should be made for seeking harmony and only after all the 

possibilities have failed the marriage can be dissolved. To avoid hasty divorces, the Quran 
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further prescribes a waiting period of three months in which the pronouncement is to be made 

and after the third and final pronouncement the divorce becomes legal and the marriage is 

dissolved legally, the waiting period is kept view a view to allowing the husband to reconsider 

his decision. The relevant verse of the Quran in the context of divorce is;  

"For those who divorce their wives, divorce them at their prescribed periods, for those who 

fear Almighty Allah must not turn their wives out of their homes unless guilty of some 

lewdness. Those who transgress these limits imposed by Allah; will be seen as the offender in 

the eyes of God."16  

The verses of the Quran substantially brought a reform in the gender inequality that used to 

prevail at the Pre-Islamic Arabia, However, there were still some patriarchal arbitrary practices 

prevalent but the situation was now much better. Before the advent of the Quran, there was no 

customary written law to govern the Muslim society and they used to govern themselves 

through unwritten customary laws depending upon the authority of the individual and groups 

involved. At that time, the situation of women was particularly vulnerable and a new ray of 

light was thrown to improve the vulnerable condition of women by the Quranic principles 

which provided for a fixed set of norms to govern the Muslim personal matters. 

These procedures have the authentication of divine authority and are followed universally by 

the Muslim community. The reforms included giving some very important rights for 

advancement women as it provided for a right to initiate divorce, abrogation of husbands claim 

to the property of the wife. During the Pre-Islamic era, the husband used to keep his wife as 

limbo and repudiate her or take her back at any time according to his will. The Quran put a 

limit on this arbitrary exercise of power by the husband and the number of repudiation was 

fixed to three. After this, the husbands were not allowed to take back their wife unless she 

marries another man and get the marriage consummated and then obtain a divorce from the 

second husband.  

The Sunnah of Prophet Mohammad  

The second major source of Sharia law is 'Sunna' of the Holy Prophet; it represents the 

traditions that were followed by Prophet Mohammad and 'Hadith' is the process by which it 

has been transmitted in literary form. The word Hadith, means the occurrence, taking place, 

                                                
16 The Institution of Divorce: Origin and Development, Shodhganga, (1st April 2020, 02:00 pm), 

https://shodhganga.inflibnet.ac.in/bitstream/10603/52355/6/06_chapter%202.pdf. 
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and represents the report of Prophet. Sunna has been preserved for generations through 'Hadith' 

and it comprises of legal Principles that must be followed by Islam and certain rule in these 

Quranic sources is definitive which does not require any interpretation and considered as direct 

wordings of God. However, there has been a plethora of content in the Quran which has been 

interpreted and made open to legal reasoning.  

The Qiyas is considered to be the third and secondary source of Islamic Sharia which means 

the application of laws by making analogy or deductions, it is considered to be a restricted form 

of Ijtihad which is also one of the sources of Islamic Sharia. Qiyas is not deemed to be a 

material source, as the application of its content depends upon its application by the jurists. 

However, it is considered as a source that offers ways to reach legal norms.  

'Ijma' signifies the consensus among the Muslim scholars and the agreement arrived by the 

Islamic jurists, living in particular age, on a specific legal ruling of any act, after being subject 

to different legal views. There must be a consensus between the Quaran and Sunna to apply 

effectively the principles mentioned therein, and if there is consensus found in any probable 

evidence such evidence cannot be subjected to an error.  

The term 'Ijtihad' signifies reasoning by analogy, which means to an effort or exercise to arrive 

at one's judgment. It is considered to be an untransmitted source of Muslim law, which is 

brought in existence by the Islamic scholars as sometimes it was difficult for them to interpret 

the language of the Quran and Sunnah, rather they used to reach a legal solution by applying 

legal reasoning to these principles. It was believed that the rulings have been formed in such a 

manner and formulated in such a way that it makes it open for reasoning to allow for the 

application of laws according to the situation. It indicates the evolving feature of the law 

according to the situation.17  

Position in India  

There is no such evidence that records the administration of Muslim Personal Laws until 1206 

of the Indian Peninsula. During the Slave Dynasty (1206-1290), the Khaji Dynasty (1290-

1321), Tughlaq Dynasty (1321-1413), the Lodi Dynasty (1451-1526), and Sur Dynasty (1539-

1555), the Court of Shariat with the assistance of Muftis dealt with the cases relating to Muslim 

personal matters. However, the powers of these courts were restricted during the Sheer Shah 

Regime and the Muslim law was modified to suit the requirements of the society according to 

                                                
17 Rafat Y. Alwazna, Islmaic Law: It’s Sources, Interpretation and the translation of it into laws written in English, 

Visited on 29th February 2020 06:00 PM, https://link.springer.com/article/10.1007/s11196-016-9473-x 

https://burnishedlawjournal.in/


Volume 3 Issue 2                                       2022                                  2582-5534 

11                                              burnishedlawjournal.in 

 

 

the circumstances. Under the regime of Babar & Humayun the same law prevailed and the 

religious scholars, Ulemas had considerable influence on the legal decisions. Till then there 

was no such compiled structure to govern the Muslim personal laws, the idea of compilation 

was first suggested by Aurangzeb.  

The East India Company came and after some time the British Raj was imposed in India. 

During the colonial rule, the British judges who were called upon to apply alien law in the alien 

country were well aware of the fact that the inhabitants of the country believe their law to be 

of supreme and divine origin and they also knew the enormous influence of religion upon the 

Indian and therefore they left the religious laws of both Hindus and Muslims community 

untouched while replacing the branches of law concerning Evidence, Contract, and Crimes. 

Under section 27 of the famous Regulation 11 of 1772 of the Warren Hastings plan, it was 

enacted that "regarding all the suits concerning matters of marriage, succession, inheritance 

and caste and other religious usages or institutions, the laws of the Quran with respect of 

Mohamedan and those of the Shastras concerning Gentoos (Hindus) shall be invariably adhered 

to." Thereafter, the British Raj passed the Shariat Application Act in 1937, to govern the 

personal matters like marriage, succession, and inheritance of the Muslims. Section 2 of the 

Act lays down the list of matters under which the Indian Muslims shall be governed by the 

personal laws, which include the following matters;  

1. intestate succession, gifts  

 

2. marriage, various forms of dissolution of marriage, dower, guardianship, maintenance  

 

3. trust properties, wakf  

The following heads are excluded from the purview of Section 2 of the Act;  

1. all the matters related to agricultural land  

 

2. charities, charitable institutions & religious endowments  

 

These matters were excluded from the purview of the Act as they were under the competence 

of State Legislature.  

https://burnishedlawjournal.in/


Volume 3 Issue 2                                       2022                                  2582-5534 

12                                              burnishedlawjournal.in 

 

 

The Dissolution of Muslim Marriage Act, 1939  

The Dissolution of Muslim Marriage Act 1939, is considered to be the most important after the 

Shariat Application Act 1937, as it gives the right to Muslim women to obtain from the court 

a decree for dissolution of marriage on any of the several grounds specified therein, earlier 

there was no provision which allowed the Muslim women to obtain a decree of divorce in case 

the husband neglects his duty to maintain her, deserted her or absconded her and for various 

other reasons. The absence of this provision made the position of women miserable and 

vulnerable in society. Before the enactment of the Act of 1939, there existed only three grounds 

by which Muslim women could obtain a divorce, those grounds were;  

• Husbands Impotency.  

• False Accusation of Adultery i.e. Lian  

 Repudiation of Marriage by the wife.  

The Shafii and Maliki laws of Islamic jurisprudence empowered the Muslim wife to apply 

before the court for obtaining a decree of dissolution of marriage on the following grounds;  

• Cruelty  

 

• Desertion  

 

• Husbands failure to maintain his wife  

 

There were conflicting provisions under the various schools regarding under what grounds a 

Muslim wife could seek divorce. After the enactment of The Dissolution of Muslim Marriage 

Act 1939, revolutionary changes were made under the laws of divorce, and several grounds 

were added allowing the Muslim wives to apply before the Court to terminate their marriage. 

Before passing of the Act of 1939, the law relating to divorce was causing hardship to Muslim 

women under the Hanafi School of Islamic Jurisprudence as there was no law which allowed 

the Muslim wife to obtain a divorce in case of desertion, long term imprisonment oh her 

husband, the husband's negligence and failure to maintain his wife. Finding themselves in such 

miserable and vulnerable condition they started losing faith in their laws. Furthermore, the 

courts following the rules mentioned under the Hanafi laws denied the Muslim women rights 

of dissolution which were available to them under the Sharia law. Finally, after a great deal of 

public agitation, a bill was introduced by Qazi Muhammad Ahmad Kazmi on 17th April 1936 
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in the Central Legislature. The bill finally become law on 17th March 1939 after making 

suitable modifications to it, the bill has been recognized as one of the most progressive 

enactments which have been passed by the Indian legislature to safeguard the rights of Muslim 

women.18  

The Act empowers the court on request made by Muslim women to dissolve the marriage on 

following grounds;  

1. Her husband's disappearance, failure, or neglect to provide maintenance or perform other 

marital obligations, imprisonment, protracted impotency, insanity, cruelty, or affliction by 

leprosy or venereal disease.  

2. The wife's right to 'option of puberty' is exercised following the conditions laid down in the 

Act.  

3. Any other ground recognized by Islamic law. The Act also provides that renunciation of 

Islam by a Muslim wife would not ipso facto dissolve her marriage unless a woman converted 

to Islam ceases to be a Muslim by reverting to her former religion. 

 

Post Independence  

India has been the home of different religious groups since the time of Aryans and this 

diversification in culture denotes the secular feature of the Indian society which allows its 

citizens to be governed by their laws in the context of sensitive matters like marriage, divorce, 

maintenance, custody, and succession.19 

The preamble to the Constitution of India mentions the main objectives of the constitution 

makers as pointed out by Chief Justice Subba Rao in the case of Golak Nath v. State of 

Punjab.20The Constitution of India is the supreme authority and all the other authorities are 

subordinate to the Constitution and "Secularism" is the part of the preamble of the Constitution 

adopted by the 42nd Amendment Act, 1976, and this feature of secularism is adhered so strictly 

that it provides for freedom to manage religious affairs under Article 26 of Part III of the Indian 

                                                
18 Supra, note 50. 
19 Women’s Rights and Personal Laws: A comparative Analysis, Shodhganga, (08th March 2020, 10:00 am), 

https://shodhganga.inflibnet.ac.in/bitstream/10603/148573/11/11_chapter%206.pdf. 
20 Golak Nath v. State of Punjab A.I.R 1967 S.C 1643. 
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Constitution. This article allows the citizens of India to manage and govern their personal 

matters.  

The Muslims personal matters in India are regulated by the Muslim Personal Law Shariat 

Application Act, 1937.21 The act contains provisions regarding marriage, succession, 

inheritance and the Dissolution of Muslim Marriage Act, 1939 deals with the circumstances 

under which Muslim women can obtain a divorce from her husband and rights of Muslim 

women who have been divorced. These acts are of the pre-independence period and are still 

maintained even after independence. Furthermore, to safeguard the rights of Muslim women 

the parliament of India passed The Muslim Women (Protection of Rights on Marriage) Act, 

2019 so that they are not subjected to the arbitrary practice of triple talaq. The act has declared 

the practice of triple talaq to be void and unconstitutional and declared it against the ethos of 

the constitution. The Act criminalizes the practice of triple talaq for the imprisonment of the 

term up to three years and makes it a cognizable and non-bailable offence. 

Conclusion  
Islam never intended to confer any arbitrary unlimited and unrestricted rights in the hands of 

Muslim husbands. However, due to ignorance of its principles by its followers and distortions 

made by the Anglo-Indian courts, it is considered to be one of the most misunderstood 

religions. The position of women had been very poor in the pre-Islamic era as they did not 

possess any of the basic rights which are essential for the survival of any human being. They 

were considered as a burden in their parental home and were given for marriage without their 

consent by their parents or respective guardians as the case may be. However, the position of 

women was improved by the reforms brought by the Holy Prophet and they were endowed 

protection against the exercise of unlimited powers by their husbands. The prophet restricted 

these powers by imposing certain conditions in the context of divorce. 

It is observed that The Shariat Application Act 1937, The Dissolution of Muslim Marriage Act 

1939 and The Muslim Women Protection on Rights of Marriage Act are the acts under Islamic 

Jurisprudence which governs the Muslim personal matters in India and had played a huge role 

in improving the conditions of women in the society. 

                                                
21 The Muslim Personal Law (Shariat) Application Act, 1937, sec. 2 
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