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ABSTRACT-  

A basic assessment of the new labour code reveals that it is written in a typical patriarchal 

context, which assumes that all workers are male and that women are the workers' spouses and 

mothers. For instance, the pronoun 'his' is used indiscriminately throughout the paper to refer 

to workers, chairpersons, and members of several committees. These laws should be gender-

neutral. The transgender group is absolutely excluded from this definition of workers. On the 

pay slip and Form VI, there is no space for the Sex/Gender of the employee. The absence of a 

gender expert on the advisory board leads to serious intricacies of women's and transgender 

conditions in the discussions and recommendations. The Labour Codes, however, continued to 

erode labour rights for everyone, including those who work in the formal economy. Raising 

the threshold needs prior approval for layoffs, retrenchments, and closures, and introducing 

compounding of offences, among others. Several features of the new labour law have an impact 

on society as a whole. In this piece of research, the author will try to locate the problem under 

the new labour code in the context of women, particularly those who work in the informal 

sector and whose provision under the code create precarity, especially for women worker. 

Apart from this, the author would try to discuss future issues with these provisions. 

INTRODUCTION- As a result of gendered conceptions of what constitutes work, the work 

performed by women is more susceptible to falling beyond the boundaries of official 

categorisations of employment, whether these are labour laws or national accounting systems. 

This results in the under recognition, undercounting, and undervaluing of women's work. The 

fact that women typically engage in multiple economic activities for survival—including paid 

and unpaid work that they frequently perform simultaneously. This Confuses labour laws and 

accounting systems even more. Women also frequently switch between different types of 

employment and livelihoods based on seasonality and necessity.  

In general, the guidelines disregard the working conditions of informal sector workers and 

women in the informal sector in particular. For instance, 90 percent of women are employed in 

the informal economy. In addition to other forms of employment, the majority of women are 



 

 

employed as domestic workers, other home-based employees, members of SHGs, scheme-

based workers, and apprentices. The house is an important workplace for women, yet it is not 

included in the concept of workplaces. It excludes all private households, denying apprentices 

and domestic/home-based workers, E.g. Beedi workers and Sumangali employees in textile 

businesses. In addition, the definition of an employer is limited to an industry structure and 

does not adequately encompass the employment of SHG-run businesses, domestic workers, 

and other home-based workers. 

When women's organised and unorganised work are merged, women's participation rates in the 

labour market have not only been high but have consistently exceeded those of men. This 

indicates the amount of women's employment and the degree to which the economy supports 

the formal economy. In addition to completing far more unpaid labour than males, women also 

devote substantially more time to unpaid labour. Recent statistics from a pan-India Time use 

Survey conducted between January and December 2019 indicate that, on average, women 

devote 2.5 times more time per day than males to unpaid tasks, with this ratio increasing to 3.5 

times in metropolitan areas. As 92% of women work in informal positions, the majority of their 

paid employment is unstable.1 

THE FEMINIST APPROACH STUDYING LABOUR LEGISLATION- 

The feminist approach to studying labour law that uses the idea of using gender as a category 

of analysis is not only to try and reach certain goals. Apart from the dominant discourse – it 

tries to give answer questions in the abstract. It argues on arbitrariness in the selection of the 

places where women want to perform their work. Gender analysis doesn’t lead to a particular 

result only. But the question is how does this help us understand the situation better? When we 

talk about the feminisation of work where these problems say that women don’t enter the 

workplace just like men do, then where is the appreciation in the judgement about the work 

being precarious? It continues to expose them to hazards. Precarity is asking to balance- there 

is empowerment and disempowerment. There is objectification and empowerment together. 

This should be engaged with by the court. Law and policies only address efforts to "work-life 

balance and family reunification." Responsibilities continue to demonstrate the 

interdependence of paid and unpaid work, as well as the domains of work and family. Among 

women whose employment is recognised by statistical systems, a significant percentage of 

them (92%) are classified as informal employees who lack adequate legal protections. Their 

 
1 Ravindran and Govindan “ Informal work in india’’2020 



 

 

informality is defined by the fact that their labour does not have enough legal protection.  

According to professor Kamla Sankaran2, “many informal women workers "are neither 

entirely self-employed, in the sense of entrepreneurs who create their independent markets, nor 

truly wage employed in the sense that they fall under a clear employer-employee relationship." 

The difficulty, according to Sankaran, has been “whether to recognise such women workers as 

employees/disguised wage workers, bringing them under the jurisdiction of labour law or as a 

category subject to a distinctly legal framework”.3 

EQUAL REMUNERATION AND WOMEN- 

An employer could only hire either permanent employees or contractual employees. There 

were several issues with this limitation. The employer often had to hire unskilled labourers 

most of them women with no commitment and long-term relationship with the company, in the 

case of contractual employees. There have also been allegations that the contractors charge the 

full amount in terms of minimum wage and other entitled benefits like EPF, and ESIC but do 

not pass the same to the contract labour.    

According to article 39(d)4 of the Constitution, “the State's policies must ensure that men and 

women receive equal pay for equal work”. The Equal Remuneration Act of 19765 gave validity 

to this provision, which was enacted "to provide for the payment of equal remuneration to men 

and women workers and to prohibit discrimination based on gender against women in 

employment." This law forbids discrimination in compensation and working conditions. 

The new Code of Wages obliterates the aim and content of the demand for equal pay for equal 

work while preserving its outward appearance. The Equal remuneration act, of 1976 

established that men and women should get equal pay [in cash or in kind] for the same or 

comparable work. Notwithstanding, the new Wage Code mandates the payment of 

"comparable wages," as defined in section 2(y)6, with a few exceptions. Consequently, opens 

the door to discrimination based on gender. The second proviso to section 2(y), states: 

"Provided also that for the purposes of equal remuneration to all genders and the payment of 

wages, the emoluments indicated in clauses (d), (f), (g), and (h) shall be taken for salary 

 
2Shankaran, Kamla “Challenging the boundaries of work regulation’’ 2013, PAGE NO 3  
3 Supra. 
4 The constitution of India, 1950 
5 See object and purpose of Equal remuneration act , 1976 
6 The code on wages, 2019 

 



 

 

computation." This convoluted language suggests that clauses (a), (b), (c), (e), I (j), and (k) are 

not included in the new equal pay for the equal work requirement. 

The second proviso to section 2(y) must be read in conjunction with the first proviso, which 

states that if any of the first nine exclusions exceeds fifty percent or any other permissible 

percentage of wages, any additional payment under such categories that exceeds such 

percentage will be considered wages. This means that up to fifty percent of an employee's 

income may not be considered "wages." It is unclear if for the sake of fair compensation, the 

same 50% salary disparity cap would apply or whether there is no such cap. 

The new Code of Wages, under Section 3, refers to "employees," which excludes apprentices. 

Therefore, women apprentices will not be entitled to equal pay for equal work. 

The progressions have been made to the meaning of "same work or work of a comparable 

nature" The same amount of experience is now required, in addition to the previous criteria of 

competence, effort, and responsibility. Importantly, the Supreme Court stated7, "Whether 

appointments are for temporary periods and the Schemes are temporary in nature is irrelevant 

once it is demonstrated that the nature of the duties and functions discharged and the work 

performed are comparable and the doctrine ‘Equal pay for equal work applies’ in the context 

of equal pay for equal work for casual workers." Employers may use the introduction of the 

"experience" criterion to deny equal pay to workers with comparable jobs because the majority 

of women perform informal labour and the requirement of experience will lead to precarity, 

particularly for women. 

SOCIAL SECURITY CODE, AND WOMEN – 

A living wage allows a person to live in a society with dignity. The concept of social security– 

if we are linking it to the concept of dignity, can’t be reduced to “specific circumstances”. 

These specific circumstances- are already covered by existing laws- ESI. It covers sickness, 

maternity, and death of a worker. The imagination is not extending beyond this. One purpose 

of social security is to bridge the gap between the existing wage and the standard of living if 

people got a living wage. The assumption is that as long as the worker is working- they are 

event-based inabilities to the government.  

 
7 M/S Danodar vallycorporation vs their workmen , 1961 AIR 440 



 

 

We have an understanding of social security-which is not only based on compensating people 

who are unable to work. A majority of workers- despite working continue live in poverty. 

Poverty is not only because they don’t have employment. So, the social security understanding 

is to take us beyond your current standard. Even if we are employed, not sick, pregnant etc  and 

don’t have access to a decent life- what does the state need to provide? The whole business of 

leisure- where are we recognizing a right to leisure as a part of Social Security? 

The revised Social Security Code's definition of wages has a significant impact on the 

calculation of Maternity Benefits. Consequently, while on maternity leave, a woman would 

continue to be eligible for maternity benefits; but, the "pay" would exclude the following, 

dramatically reducing the wages compared to current laws like Minimus wages code, 1948 : 

• the certain transportation stipend or the value of any trip discount; 

 • any cash granted to the employee to offset certain employment-related expenses. 

• home rental aid; 

• remuneration payable according to an award, settlement, or court or tribunal order; 

 • overtime compensation; • commissions payable to the employee. 

OCCUPATIONAL SAFETY, HEALTH CODE AND WOMEN- 

Despite the absence of gender bias in the language of the code, the lack of specific 

consideration for women workers, particularly migrant women workers, demonstrates that the 

Code lacks gender inclusion and equity. In spite of the fact that the Ministry of Labour and 

Employment assured the Parliamentary Standing Committee on Labour that it would "defend 

the interests of women workers in every industry/establishment and ensure their safety," the 

OSHWC Code in its current form does not do so. Sexual abuse and exploitation of women are 

pervasive and under-reported, particularly in the informal sector (such as brick kilns, 

construction, and industries). However, the Code does not acknowledge the existence of a 

pervasive culture of misogyny and sexism in the workplace. In reality, it excludes a significant 

proportion of women migrant workers who are employed in the informal sector, such as 

domestic workers, day labourers, etc. In addition, it is essential to remember that while laws 

exist to protect women from sexual harassment in the workplace, no legislation exists to make 

the transition to the workplace safer for women. Women who relocate alone or with their family 



 

 

for employment frequently report experiencing physical and sexual assault. This omission is 

evident in legislation purporting to protect the rights of migratory workers. 

The occupational safety, health, and working conditions code, under Section 438 is a perilous 

modification. This provision gives women the option to work the night shift. The heart of the 

situation is that agreement cannot be assumed to be voluntary in the presence of extremely 

unequal power relationships. While dealing with the issue of compensation, the Supreme Court 

has often ruled that a decision to work for less than the minimum wage cannot be understood 

as a free agreement due to several factors, including economic constraints. The Supreme Court, 

in PUDR v. Union of India9, came to a similar conclusion and noted that the poor and powerless 

are more often than not exploited by powerful employers by taking advantage of legal 

10provisions.  

Consent obtained from female employees to work at night would be an unfree decision, and so 

a violation of justice. The elimination of the ban on night shift employment is nothing more 

than an extension of exploitative tactics towards female workers. Examining the Code in light 

of recent arguments about period leaves for women, it is apparent that nothing will change for 

women workers if there are no explicit provisions for making workplaces and working 

environments more inclusive for women. The Code must be considerably more forthright in 

recognising that women have the right to work in a safe and inclusive environment while 

providing them with appropriate protections. It is essential that the Code expressly prohibits 

all forms of physical and sexual violence against female workers. In the Code, provisions that 

impose restrictions on women's employment must be eliminated. In addition, state 

governments must design regulations that actively promote women to work across shifts and 

industries while ensuring their safety. 

 In the recent report on the labour code, Shraddha Chigateri noted that “The provisions of the 

Code does not apply related to a condition such as ventilation, enough lighting, washroom 

facilities, potable water weekly and compensatory vacations, extra wages for duty of overtime, 

paid leave on annual basis, and provision related to creches.”11 

 
8 Occupational Safety, Health, and Working Conditions Code,2020 
9 Peoples union for democratic rights vs Union of India,1982 AIR 1473 
10 Supra. 
11 Shraddha Chigateri “Labour law reforms and women work in India: assessing the 

new labour codes from a gender lens” Jan 2021 



 

 

 

The widespread contractualization of employment across industries has primarily affected 

women. For decades, sham contractors have employed primarily Dalit women to clean 

bathrooms and other places; they are euphemistically referred to as "housekeeping personnel." 

Now, the OSH Code prohibits the use of contract labour in the core activities of any business 

but eliminates "housekeeping and laundry services, and other comparable activities where they 

are in the nature of support services for the institution" from the definition of core activities. In 

addition, sanitation and housekeeping are important components of key activities in numerous 

businesses, such as hospitals, etc., making cleanliness a requirement for treatment and delivery. 

The law effectively sanctioned the growing pseudo-contractualization of the most 

disadvantaged in terms of caste, class, and gender. In the case of Sankar Mukherjee and others 

v. Union of India12, the Supreme Court equated “contract labour to an improved form of forced 

servitude.” 

According to the Occupational Safety and Health code, core activities are defined as any 

activity for which the establishment was established, as well as any activity that is important 

or indispensable to that activity. Further, it is stipulated that the following activities shall not 

be regarded essential or necessary if the establishment is not designed for them: such as 

Sanitation services, including sweeping, cleaning, and dusting, as well as waste collection and 

disposal of all types; watch and ward services, including security services, canteen and catering 

services; loading and unloading operations; running of hospitals, educational and training 

Institutions, guesthouses, clubs, courier services and the like of whose nature is support 

services of an establishment; civil and other constructional works, including maintenance; 

gardening and lawn maintenance and other similar activities; housekeeping and laundry 

services, and others. In the category mentioned above, the maximum number of women 

workers involves in that activity where the code excludes them. 

 

INDUSTRIAL RELATION CODE AND WOMEN- 

 
12 Sankar Mukherjee and others v. Union of India, AIR 1990 SC 532. 



 

 

Under the new industrial code, Legislative bias is clear that this is for men. If women were to 

enter it was assumed that they are men. Creation of dependence on unpaid labour- which is 

seen as natural. There is nothing natural about how that happened. It happened when the 

freedom of everyone resulted in the freedom of men. This transition didn’t mean anything for 

women. Even if you form a TU like SEWA- but what is it that these legislations are going to 

serve for this purpose?  

The Codes do not give adequate representation to women in various statutory boards but only 

provide nominal participation. For instance, the Board of Building and Other Construction 

Workers Welfare, consisting of sixteen members has mandated only least one female member. 

The Social Security Code's and  Building Workers' Welfare board are comparable. Despite the 

fact that a substantial number of construction workers are female, the new legislation fails to 

take gender representation into account. In cases of layoff, retrenchment, or closure, the 

minimum number of employees for which prior official consent is required has increased from 

one hundred to three hundred. This rise in the threshold under the guise of "Ease of doing 

business" should not be unexpected. The Code further restricts the ability of labour unions to 

engage in collective bargaining by restricting the right to strike. It achieves this by extending 

to all industrial companies the restrictions on strikes and lockouts that the previous act applied 

only to public utilities. It also forbids strikes during conciliation proceedings and seven days 

after their conclusion, during proceedings before a tribunal and sixty days after their conclusion 

(S.62)13, and during conciliation proceedings. Effectively, workers would be prevented from 

going on strike throughout continuous dispute resolution proceedings, during the pendency of 

arbitration proceedings, 60 days after their conclusion, and whenever a settlement or award is 

in effect. Every single labour union opposes the Code for imposing this limitation. As we have 

seen, the criteria have made it more difficult especially for informal women employees, such 

as home-based workers or domestic workers, to register in unions. 

CONCLUSION- 

The gender pay gap is a significant reality that cannot be readily resolved. It is a complex issue 

that requires an immediate response. With India's present position on the Gender Gap Report, 

 
13 Industrial relation code, 2020 
 



 

 

the law falls short of its intended purpose of helping to close the gender wage gap. 

Disappointing aspects of the Code include the consolidation of a complete statute into a single 

section and the absence of a precise definition of the term "discrimination." It is also regretful 

that the Code did not aim to take a more progressive stance on the issue by adopting the notion 

of work of equal worth and failed to address the issue of pay inequality in India holistically. In 

an endeavour to unify labour laws, the state should not lose sight of the significance of the 

legislations that are being replaced, many of which have been battled for fiercely. 

The labour law change gave a once-in-a-lifetime opportunity to change labour laws to formalise 

the informality of women's work by guaranteeing employment/livelihood security, 

wage/income security, and social security for women workers and by encouraging good work 

options for women. The Codes have instead maintained a fragmented and inconsistent 

inclusion of informal employees and informal women workers. It is crucial to remember that 

the manner in which these anti-women measures were introduced reveals their intentionality. 

This was a deceptive and intentional attack on the Right to Equality against women. It is 

necessary to make efforts and protest against these discriminatory Codes not only because such 

provisions are unconstitutional but also because of the government's malice toward women 

employees. 
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