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CAN STATE MAKE LAW FOR MINORITY INSTITUTIONS UNDER ARTICLE 30
OF INDIAN CONSTITUTION, 1950?
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Sk. Md. Rafique v. Managing Committee, Contai Rahamania High Madrasah and Oths.1
Introduction
According to article 302 of Indian Constitution, 1950 minority institution can appoint the
teacher and course curriculum according they’re their need but in the historic judgement of
Supreme Court held that there is no absolute and unqualified right of appointment for minority
educational institutions. The bench consist of Justices Arun Mishra and U.U. Lalit deliver a
judgment on 06th January 2020, The Supreme Court on Monday held that the state is well
within its rights to introduce a regulatory regime in the “national interest” to provide minority
educational institutions with well-qualified teachers in order for them to “achieve excellence
in education.” The managements of minority institutions cannot ignore such a legal regime by

1

Civil Appeal NO.5808 of 2017.

2

Right of minorities to establish and administer educational institutions

(1) All minorities, whether based on religion or language, shall have the right to establish and administer
educational institutions of their choice
(1A) In making any law providing for the compulsory acquisition of any property of an educational institution
established and administered by a minority, referred to in clause ( 1 ), the State shall ensure that the amount fixed
by or determined under such law for the acquisition of such property is such as would not restrict or abrogate the
right guaranteed under that clause
(2) The state shall not, in granting aid to educational institutions, discriminate against any educational institution
on the ground that it is under the management of a minority, whether based on religion or language.
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saying that it is their fundamental right under Article 30 of the Constitution to establish and
administer their educational institutions according to their choice.

Background
According to the facts of the case the All Aided Recognized Madrasahs in West Bengal are
governed and/or recognized by a statutory body framed under the West Bengal Board of
Madrasah Education Act, 1994.
The State of West Bengal duly introduced an Act i.e. West Bengal School Service Commission
Act, 1997 came into force on and from 01.04.1997 for the purpose of selection process of the
teachers for all type Government Aided schools including Madrasahs till the commencement
of West Bengal Madrasah Service Commission Act, 2008.
The Department of Minorities’ Development & Welfare & Madrasah Education, Government
of West Bengal duly issued a memo being No. 1465-MD/07 dated 12.10.2017 notifying interalia that “…… in accordance with the above consideration and in pursuance of the Article 30
of the Constitution of India the Government is pleased, hereby, to declare that all the recognized
and aided Madrasahs under control of this Government and those Madrasahs which will be
recognized on similar lines in future, as Minority Educational Institutions. These institutions
will also be allowed in consequence, to have the following effects as agreed upon by the State
Government.
i) They will continue to get financial assistance as before from the State Government.
ii) Reservation policy for employment etc. shall not apply in case of appointment of teachers
and non-teaching staff in these Madrasahs.
iii) Selection of teacher may continue to be done by West Bengal School Service Commission
through separate panel.”
The self-same authority by way of a Memo being No. 1778-MD dated 28.12.2007 indicating
inter-alia that - “… Consequent upon publication of the Notification No.1465-MD/07 dated
12.10.2007 conferring minority status on all the recognized and Government aided Madrasahs,
under Article 30(1) of the Constitution the matter of selection of ‘teachers for recognized and
aided Madrasahs of this State has gone out of the purview of the existing West Bengal School
Service Commission Act, 1997. As such the West Bengal School Service Commission is not
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in a position to conduct Selection Test for those candidates who have applied for the posts of
Assistant Teachers lying vacant in the above said Madrasahs. It has been decided by the
Government that the said Selection Test of these candidates will be held some-time in the
month of February 2008 and the test will be conducted by a separate body to be constituted by
the State Government shortly. The admit cards will be issued in due course by the said body
and the exact date for holding the test will be declared latter.”
On or after the commencement of the notification dated 12.10.2007 the aided recognized
Madrasahs throughout the West Bengal have got the right to enjoy the provisions as enshrined
in the Article 30 of the Constitution of India.
On 22.10.2008, the Government of West Bengal duly notified and/or enacted the West Bengal
Madrasah Service Commission Act, 2008
The petitioners Challenging those provisions of the West Bengal Madrasah Service
Commission Act, 2008 preferred an application under Article 226 of the Constitution of India
being W.P. No. 20650 (W) of 2013.The Single Bench of the High Court at Calcutta and after
hearing the respective parties on 12.03.2014passed a judgment and order declaring the
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Sections 83, 104, 115 and 126 of the said Act,2008 are ultra-virus to the Constitution as the
provisions in the said Act is really against the freedom guaranteed in Article 30 of the
Constitution of India. The judgment and order dated 12.03.2014 was challenged in three Intra
Court Appeal, preferred by (i) State of West Bengal, (ii) Sk. Md. Rafique & Ors. And (iii) West
Bengal Madrasah Service Commission being A.S.T. 192 of 2014 (Sk. Md. Rafique & Ors. –
Versus- Managing Committee, Contai Rahamania High Madrasah & Ors.), A.S.T. No. 130 of
2014 (Secretary, West Bengal Madrasah Service Commission & Anr. – Versus- Managing
Committee, Contai Rahamania High Madrasah & Ors.) and M.A.T. 473 of 2014 (State of West
Bengal & Ors. –Versus- Managing Committee, Contai Rahamania High Madrasah & Ors.) and

3

Notwithstanding anything contained in any other law for the time being in force or in any contract, custom or

usage to the contrary, it shall be the duty of the Commission to select and recommend persons to be appointed to
the vacant posts of teachers in accordance with the provisions of this Act and the rules made thereunder.
4

Notwithstanding anything contained in any other law for the time being in force or any contract custom or usage

to the contrary, the Managing Committee, the ad-hoc Committee or the Administrator, as the case may be shall
be bound to appoint the candidate recommended by the Commission to the post of teacher in the Madrasah
concerned as per vacancy report.
Provided that in the absence of the Managing Committee, ad-hoc Committee or the Administrator, the Headmaster
or the Headmistress or the Teacher-in-Charge is empowered to issue appointment letter to the candidate
recommended by the Commission, such matter should be ratified at the next available meeting of the
Managing Committee, ad-hoc Committee or by the Administrator, as the case may be:
Provided further that the Managing Committee, ad-hoc Committee, the Administrator or the Headmaster or the
Headmistress or the Teacher-in-charge as the case may be, shall, if any error is detected in the recommendation,
immediately bring it to the notice of the Commission for removal of such error.
5

Any appointment of a teacher made on or after the commencement of this Act in contravention of the provision

of this Act shall be invalid and shall have no effect and teacher so appointed shall not be a teacher within the
meaning of clause (s) of section 2.
6

(i) If the Managing Committee, the ad-hoc Committee or the Administrator of a Madrasah, as the case may be,

refuses, fails or delays to issue appointment letter to the candidate recommended by the Commission within the
period stipulated in the letter of recommendation by the Commission, without any reasonable ground, the State
Government may direct the Board to dissolve the Managing Committee or the ad-hoc Committee, or discharge
the Administrator, as the case may be, or stop all financial assistance to such Madrasah recording reasons thereof
and may also issue direction upon the Board or Council, as the case be to withdrawn recognition or affiliation of
such Madrasah.
(ii) In case of failure to issue appointment letter to the candidate recommended by the Commission is on the part
of the Superintendent, the Headmaster, the Headmistress or the Teacher-in-charge of a Madrasah, he shall be
subject to such disciplinary proceedings as may be prescribed.”
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the same were heard analogously by the Division Bench and finally affirmed the Judgment and
Order of the it Single Bench by its order dated 09.12.2015.
Issue
•

Whether section 8, 10, 11, & 12 of West Bengal Madrasah Service Commission Act,
2008 is violative of Article 30 of Indian Constitution,1950?

Analysis
In this case SC held that the right under Article 30(1) of Indian Constitution is not been held
as absolute or above other provisions of the law, and bench reiterate the same. By the same
analogy, there is no reason why regulations or condition concerning, generally, the welfare of
student and teachers should not be made applicable in order to provide a proper academic
atmosphere as such provision do not in any way interfere with the right of administration or
management under Article 30(1). It can say that the essence of Article 30(1) is to ensure equal
treatment between the majority and the minority institutions. Law of the Land, including rule
and regulations, must apply equally to the majority institutions as well as to the minority
institution.
This case is for the national interest of the people as it discussed in case of Sidhajbhai Sabhai7
oberserve that it is difficult to appreciate how the government to prevent from framing the
regulation for the national interest. It further laid the that the right under Article30 (1) cannot
be whittled down by so called regulative measure conceived in the interest not of the minority
educational institution, but of the public or the nation as a whole. There is need to maintaining
the balance between the 2 objective this was held in case of Ahmedadad St. Xavier’s College8
that of ensuring the standard of excellence of the institution, and that of preserving the right of
the minorities to establish and administer their educational institution. Regulation that
embraced and reconciled the two objectives could be considered to be reasonable. It also held
in the case Frank Anthony Public School9 that the excellence of the institution lies with quality
of teaching staff. So, it inter alia depends on the quality of the teaching staff.

7 Rev.

Sidhajbhai Sabhai And Others ... vs State of Bombay And Another, 1963 AIR 540.

8

The Ahmedabad St. Xavier’s College ... vs State of Gujarat & Anr, 1974 AIR 1389.

9

Frank Anthony Public School v. Union of India,1987 AIR 311.
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This Verdict a landmark judgment of T.M.A Pai Foundation case10 where it was held that the
minorities’ rights under Article 30(1) cover professional education as indicated by the use of
the words “of their choice”. Any regulation framed in the national interest must necessarily
apply to all educational institutions, whether run by the majority or the minority. Such a
limitation must necessarily be read into Article 30. The right under Article 30(1) cannot be
such as to override the national interest or to prevent the Government from framing regulations
in that behalf. It is, of course, true that government regulations cannot destroy the minority
character of the institution or make the right to establish and administer a mere illusion; but the
right under Article 30 is not so absolute as to be above the law. Even though the words of
Article 30(1) are unqualified, at least certain other laws of the land pertaining to health,
morality and standards of education apply. The right under Article 30(1) is not absolute or
above other provisions of the law. Regulations or conditions concerning, generally, the welfare
of students and teachers may be made applicable in order to provide a proper academic
atmosphere, as such provisions do not in any way interfere with the right of administration or
management under Article 30(1).
Similar judgment was given in Brahmo Samaj Education Society 11that the teacher should be
selected so that to maintain the equal standard of education throughout the state was not
accepted but said equal standard should be maintain by qualifying tests or examination.
Similar in the case of P.A Inamdar12 where the admission of the should be based on the qualify
marks to maintain the quality of the student for higher degree.
Through all these above cases it can be concluded that the basic principle of Article 30 is to
maintain the minority institution by maintaining the standard of education as it is necessary for
national interest as there is the right for every children or student to get quality education. So,
it observed that Article 30 is not absolute. Hence it can be said the section 8, 10, 11, & 12 of
West Bengal Madrasah Service Commission Act, 2008 is not violative of Article 30 of Indian
Constitution,1950 as these articles maintain standard of education for the student of the state.
Conclusion

10

T.M.A. Pai Foundation & Ors vs State of Karnataka & Ors, Writ Petition (civil) 317 of 1993.

11

Brahmo Samaj Education Society & vs State of West Bengal, Writ Petition (civil) 9683-84 of 1983.

12

P.A. Inamdar & Ors vs State of Maharashtra & Ors, Appeal (civil) 5041 of 2005.
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Now a days one can easily observe that Supreme Court has given the wide scope to the
interpretation of the Statutes as in the Judgement of CIPO, SC v. Subhesh Chandra Aggarwal13
that RTI is not absolute as it should not undermine the independency of the institute. Similar
in this case it well as the Article 30 is not absolute as quality of education cannot be compromise
to maintain the minority institution right. It should go hand in hand.
According to Article 21A of Indian Constitution, 195014 guarantee right to education here
education means quality education to every student hence it should not be undermining for the
sake of minority.

13

W.P. (C) 288/2009.

14

‘free and compulsory education of all children in the age group of six to fourteen years (6–14) as a Fundamental

Right in such a manner as the State may by Law, determine.’.
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