
VOLUME	2	ISSUE	3																																																2021																																																												2582-5534	

Page	|	5																																																																burnishedlawjournal.in	
	

ANTI- DEFECTION LAW: A SUCCESS OR A FAILURE IN INDIA 

VIPIN MALVIYA AND ARUSHI BANTA,  

STUDENTS OF BVP, NEW LAW COLLEGE PUNE 

 

ABSTRACT 

Anti-Defection Law is one of the most misused laws of India, primarily done by the 

legislatures of the country or of the state to get to a position in the Parliament or State 

legislature respectively, to be the part of majority and form the Government. Defection means 

leaving the party in whose name the member contested and won the election but for some 

personal benefit he leaves his original party and joins some other party. To curb these kinds 

of undemocratic activities, 10th Schedule1 was introduced in the Indian Constitution by the 

52nd Amendment Act, 1985 which specifically talks about Anti-Defection Law. In this 

research article, firstly, we will understand the meaning and the background of the 10th 

Schedule, secondly, we will critically analyze the extent to which this law is implemented 

and followed in the Indian democracy, we will also sneak a bit into the subsequent 

development happened after the commencement of this Schedule and consequent 

amendments brought in this Schedule. Lastly, in this article, we will also see the problems or 

the lacunae in this Schedule and try and find out the possible solutions. 

 

INTRODUCTION 

The word “Defection” literally means conscious abandonment of allegiance or duty. The 

system of defection has been a bane to the Parliamentary system in India. Defection is also 

called floor-crossing by a member of one political party to another. In another sense, 

Defection means hoping from one party to another party once the member has won election 

as an MLA or an MP. Anti-Defection Law is applicable to the members of Lok Sabha, Rajya 

Sabha, Vidhan Sabha, Vidhan Parishad once they win membership of the particular houses 

and is not applicable to candidates who lost the elections. Defection causes instability in the 

Government and the majority party can be toppled over because of some defectors of the 

	
1	The	Constitution	of	India,	1950,	Schedule	X,	inserted	vide	The	Constitution	(Fifty	Second	Amendment)	Act,	
1985	(w.e.f.	January	2,	2004).	
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majority party. Defection is caused by the party in opposition to gain majority in the either 

house of Parliament or either house of State Legislature. Thus, by manipulation of some 

members of the majority party, the Government so formed can be toppled over and the party 

who got the mandate of the public might not even get a chance to form their Government. In 

other words, it completely nullifies the result of the elections. Anti-Defection Law was 

initiated to mandate the immoral act of defection by members of the houses. It talks about the 

ground of defection and the procedure of how they should be disqualified under Article 

102(2) and Article 191(2), where Article 102(2) talks about the disqualification of member of 

the Parliament on the ground of defection and Article 191(2) talks about the disqualification 

of member of the State Legislative Assembly on the ground of defection. 

 

HISTORY OF DEFECTION IN INDIA  

The 10th schedule was not there initially in the Constitution of India. It was added by the 52nd 

Amendment Act, 1985 during Rajiv Gandhi’s tenure as the Prime Minister. There were a lot 

of instances of members defecting their original party by joining the opposition party for 

some personal motives. 

In the year 1950, the Indian Constitution was made but during that time multi-party 

democracy was not evolved and in 1967, for the first time Haryana was carved out of Punjab 

and elections were conducted in Haryana. In 1967, there were only 16-17 states in India. In 

Haryana, there was a politician called Gaya Lal, who won the elections as an independent 

member. Within few hours of the result being declared, Gaya Lal joined the Congress party 

and by the evening of the same day, he joined United Fronts and within 9 hours, he again 

joined Congress Party on the same day. So, Gaya Lal changed parties 3 times in a day. 

The then Congress party leader Rao Birander Singh in Haryana addressed a press conference 

in Chandigarh and Gaya Lal was sitting beside him and then the Congress party leader said 

‘Gaya ram Aaya Ram Hain’ and Defection got a new name called “Gaya Ram, Aaya Ram”. 

Within next 15 days, Gaya Ram left Congress party again and joined United Fronts. 

To tackle the scourge of political defection, during the fourth Lok Sabha in 1967 a committee 

was formed under the chairmanship of Y. B. Chavan. This committee submitted a report in 

1968 which led to a first attempt to submit an anti-defection Bill in the Parliament. Although 

the opposition was supportive of the bill, the Government, then led by Smt. Indira Gandhi, 
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referred it for consideration by a Joint Select Committee; it did not emerge from committee 

before all other legislative proposals were voided by subsequent elections. 

Again in Haryana, Bhajan Lal, an MLA in 1979, single handedly toppled the State 

Government which was headed by Devi Lal and was in a position to form the Government in 

Haryana. Then, Bhajan Lal became the Chief Minister. In later years, Indira Gandhi was in a 

strong position in 1980s, so Bhajan Lal along with 40 MLAs joined the Congress Party.  

 

 

10th SCHEDULE: ANTI-DEFECTION LAW 

The 10th Schedule of the Constitution of India deals with disqualification on the grounds of 

Defection. The disqualification can be of nominated or elected member and the decision 

regarding the disqualification of his or her membership of the house will be decided by the 

presiding officer of the respective house i.e. the Speaker or the Chairman of the House. Now 

let’s see all the four grounds of Defection: 

1. Under Para 2(1)(a) of the 10th Schedule, it is being said that the legislature of any house 

belonging to any political party shall be disqualified from the House “if he has voluntarily 

given up his membership of such political party” which means if one person becomes the 

member of the house winning in the name of Party A, then he/she is an MLA/MP of Party A 

and later on he/she gives resignation from the Party A and then he/she is joining the 

opposition Party B. So under Para (1) (a) of the 10th Schedule, he/she will be disqualified. 

The phrase “if he has voluntarily given up his membership of such political party” doesn’t 

just mean giving formal resignation. The phrase “voluntarily given up his membership” has a 

wider meaning than formal resignation. The law provides for a member to be disqualified if 

he ‘voluntarily gives up his membership’. However, the Supreme Court has interpreted that 

in the absence of a formal resignation by the member, the giving up of membership can be 

inferred by his conduct.2 In other judgments, members who have publicly expressed 

opposition to their party or support for another party were deemed to have resigned.3 

	
2	Ravi	Naik	v.	Union	of	India,	1994	AIR	1558,	1994	SCR	(1)	754.	
3	G.	Viswanathan	Vs.	The	Hon’ble	Speaker,	Tamil	Nadu	Legislative	Assembly,	1996	AIR	1060,	1996	SCC	(2)	353,	
Rajendra	Singh	Rana	vs.	Swami	Prasad	Maurya	and	Others,	Appeal	(civil)	765	of	2007.	
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“In the case of the two JD(U) MPs who were disqualified from Rajya Sabha, they were 

deemed to have ‘voluntarily given up their membership’ by engaging in anti-party activities, 

which included criticizing the party on public forums on multiple occasions and attending 

rallies organised by opposition parties in Bihar.”4	2. Under Para 2(1) (b) of the 10th Schedule, 

it is being said that the legislature of any house belonging to any political party shall be 

disqualified from the House if he fails to follow the directions from the political party or 

refuses to follow the party’s direction or votes or abjure to vote or does anything contrary to 

party’s directions or does anything without prior permission of the party members. To 

illustrate this point, the recent Rajasthan Political Crisis is the best example. In this crisis, a 

petition was submitted to disqualify Mr. Sachin Pilot and other 18 legislatures under Anti-

Defection Law by Indian National Congress Chief Whip, Mr. Mahesh Joshi to Speaker Mr. 

C.P. Joshi as their conduct was against the Party’s interest. In response to this petition, the 

Speaker issued a notice of disqualification to Mr. Sachin Pilot and other 18 legislatures. Later 

on this matter went to the Rajasthan High Court which passed an order asking the Speaker to 

defer his decision on the disqualification notice issued to Mr. Sachin Pilot and other 18 

legislatures and this order was also upheld by the Supreme Court. 

3. The next ground for disqualification under the 10th Schedule of the Constitution of India 

talks about Independent candidates, who win the election independently without any political 

party’s support, which means he/she does not belong to any political party. According to this 

ground of Anti-Defection Law, if any independent candidate wins the election and comes to 

the House, then afterwards he cannot join any political party, means he should remain an 

independent member of the house and if he join any of the political party then he will be 

disqualified under the Anti-Defection Law. 

But a question which may arise is that, there are many independent members who get the post 

of a minister, without being from a ruling party then how do they get the post?  The answer to 

that is that the independent member can support the majority single largest government but 

cannot join it. So, supporting is allowed but joining is not allowed under the Anti-Defection 

Law. For example, Sumalatha Ambareesh, an independent member lended her support to 

National Democratic Alliance (NDA) Government but she didn’t joined Bharatiya Janta 

Party (BJP) party, so she was not disqualified under Anti-Defection Law. 

	
4	Vibhor	Relhan,	the	Anti	Defection	Law	Explained,	PRS	Blog	(	June	11,	2021,	16:00),	
https://www.prsindia.org/theprsblog/anti-defection-law-explained.	
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4. The last ground for disqualification under 10th Schedule of the Constitution of India talks 

about the nominated members in Rajya Sabha and Vidhan Parishad, who are nominated on 

the basis of art, science, social science, literature, law. Then, nominated members are given 

an option that within 6 months of the nomination, they can join any political party after 

following all the rules under Article 99 or Article 188, as the case may be. But if any 

nominated member joins any political party after the expiry of 6 months, then he will be 

disqualified from the membership of the House.	 

 

THE ESCAPE ROUTE: THE EXCEPTIONS  

There are two exceptions of the Disqualification under the Anti-Defection Law i.e. 10th 

Schedule. The first one says that if 2/3rd members of a political party joins the other political 

party then the members cannot be disqualified on the grounds of defection under Anti-

Defection Law. But now this above exception has been deleted by the 91st Amendment Act, 

2003, that means that now the defectors don’t have any protection on the ground of splits. In 

case of merger, the members cam claim that they have become members of the political party 

formed by the merger, but here at least 2/3rd of members of other political party should agree 

for such merger, then only they will be protected from disqualification on the grounds of 

defection under the 10th Schedule. 

  Remaining 1/3rd legislatures can still continue to remain in the original political party or 

they can decide to continue their separate political party, meaning they can create a new 

political party. 

The second exception talks about protection given to the Speaker or the Deputy Speaker of 

the House of the People or the Deputy Chairman of the Council of States or the Chairman or 

the Deputy Chairman of the Legislative Council of a State or the Speaker or the Deputy 

Speaker of the Legislative Assembly of a State from being disqualified on the ground of 

defection. The Speaker or the Deputy Speaker of the House of the People or the Deputy 

Chairman of the Council of States or the Chairman or the Deputy Chairman of the Legislative 

Council of a State or the Speaker or the Deputy Speaker of the Legislative Assembly of a 

State is a member of house and a member of a political party but when a person is elected for 

the important constitutional posts then that person has to give up his membership from his 

original political party because these important constitutional posts require a person of neutral 



VOLUME	2	ISSUE	3																																																2021																																																												2582-5534	

Page	|	10																																																																burnishedlawjournal.in	
	

and fair mindset, he should not be biased to the members of his original political party or any 

other party as his post is considered as a tribunal to resolve dispute regarding the House. But 

once that person’s tenure comes to an end, he/she is free to go and join any of the political 

party of his/her own choice, he/she will not be disqualified on the grounds of defection under 

10th Schedule of the Indian Constitution.  

WHO WILL DECIDE THE DISQUALIFICATION OF THE 

LEGISLATURES?	 

Only the Speaker and the Chairman are presiding officers who will be deciding 

disqualification of the Legislatures who have defected their political party and joined other 

political party. The decision of the Speaker and the Chairman will be final and conclusive as 

they act as a tribunal. But when this matter went to the court in a case named Kihota 

Hollohon v. Zachilhu5 and others, the question before the court was that when the Speaker 

gets to decide whether the legislature should be disqualified or not on the ground of 

defection, is the decision of speaker final and conclusive and the court held that the decision 

of the speaker in this matter is not final and conclusive because judicial review is a basic 

feature of the Constitution and even though the speaker or the chairman has given their 

decision, and it is challenged then the Supreme Court has the power to review the 

Speaker/Chairman’s decision. The majority view is that the main provisions of Schedule 10 

are intended to provide a ‘remedy for the evil of unprincipled and unethical political 

defections’. Paragraph 7 of Schedule 10 barring judicial review affects Articles 136,226, and 

227 of the Constitution and thus, is required to be ratified by half the State Legislatures in 

accordance with Article 368(2) of the Constitution. The majority judges have ruled that the 

Speaker/Chairman acts as a ‘tribunal’ adjudicating upon rights and obligations and his 

decision in a defection case would thus be open to judicial review under Article 136, 226 and 

227, and that the finality clause in Para 6 of the Schedule does not exclude the jurisdiction of 

the courts under these Articles of the Constitution. However, judicial review would not cover 

any stage prior to the making of a decision by the Speaker/ Chairman. ‘The only exception 

for any interlocutory interference being cases of interlocutory disqualifications or suspensions 

which may grave, immediate and irreversible repercussions and consequences.’6 

 

	
5	1992	SCR	(1)	686,	1992	SCC	Supl.	(2)	651.	
6	M.P.	Jain,	Indian	Constitutional	Law,	49(	LexisNexis,2020).		
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WHO CAN COMPLAIN TO SPEAKER ABOUT THE 

DISQUALIFICATION? 

The answer to this question is that only the legislature i.e. an MP or an MLA can complain to 

the Speaker about the disqualification. The complaint should be given in written form to the 

Speaker by the Legislature of the original party of the defector.                                      

This matter went to the Court in a case named Speaker, Orissa Legislative Assembly v. Utkal 

Kesari Parida7. In this case the Supreme Court said that Legislature alone does not have the 

right to complain against a defection, any voter can complain to the Speaker that this 

legislature should be disqualified under the Anti-Defection Law, this means the rule under 

Anti- Defection Law was struck down by the Supreme Court.	 

 

THE REPAIRING JOB: 91st AMENDMENT ACT, 2003 

There were many loopholes in the Anti-Defection Law, for instance, if a member of Lok 

Sabha or Vidhan Sabha wins the elections from Party A and after winning the elections he 

joins any other party then though he would be disqualified under Anti-Defection Law but still 

he could hold the post of a head of any PSUs or any Statutory Organization, which was 

completely unethical, immoral as a defector should completely be barred from holding any 

post or office of profit.  

This loophole in the Anti-Defection Law was removed by the 91st Amendment Act, 2003, 

when Atal Bihari Vajpayee was the Prime Minister. It says that any Remunerative Political 

Post cannot be held by either a member of House of Parliament or either House of State 

Legislature belonging to any Political Party who is disqualified on the grounds of Defection. 

Remunerative Political Post means an office in which salary/remuneration is paid out of the 

public revenue. 

Another loophole which was removed/deleted by the 91st Amendment Act, 2003 is Para 3 of 

the 10th Schedule, which talked about protection to defectors under the Anti-Defection Law. 

Earlier it was an exception which already has been addressed in this paper, if 2/3rd 

legislatures of the party join the other party (opposition party), then they will not be 

disqualified on the grounds of defection, as this loophole was misused by many legislatures 

	
7	CIVIL	APPEAL	NOS.470,	471	&	472	OF	2013			(Arising	out	of	SLP(C)Nos.35023,	35024	and	35025	of	2012)	
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for the fulfillment of personal motives and it was also identified by the Dinesh Goswami 

Committee. So, the demand to delete this Paragraph was there from a long time hence it was 

done by the Atal Bihari Vajpayee’s Government in 2003. 

 

LOOPHOLES 

1. BIASED SPEAKER- The Speaker of the House is biased for his original party even after 

giving the resignation before becoming the Speaker of the House to work impartially but he 

still is working partially for his original Political Party by not disqualifying the members, 

who join his political party by defecting the other political party. But on the other hand, the 

Speaker is biased against the other Political Party like if any person from the Speaker’s 

Political Party defects and joins other party, then that defector is immediately disqualified by 

the Speaker until next term. 

 

2. DELAY IN DISQUALIFICATION- The Speaker is not acting immediately in 

disqualifying the defector from the other Political Party because law does not provide time 

limitation to the Speaker, e.g. 6 months, 1 year etc. under the Anti-Defection Law. The 10th 

Schedule does not define any procedure which defines the time limit for the completion of 

the disqualification process. For example- In Telangana Legislative Assembly, a member 

named T. Srinivasan Yadav of Telugu Desum Party (TDS) won the elections from TDS but 

after winning the elections he joined Telangana Rashtra Samithi (TRS) of Kalvakuntla 

Chandrashekhar Rao (KCR) who was already the Chief Minister of Telangana, various 

petition were filed before the Speaker for disqualifying T. Srinivasan Yadav under the Anti-

Defection Law but the Speaker was not acting at all because there was no time limit, instead 

he was given a ministry despite the law saying that the defector cannot hold any office of 

profit or any ministry. When this matter went to the High Court, the High Court said that we 

cannot do anything, we are helpless as even though we have the power of Judicial Review, it 

can be done only after the decision is made by the Speaker/Chairman and not before that.  

3. DISQUALIFICATION FOR REFUSAL- Under Para 2 (1) (b) of the 10th Schedule of 

the Indian Constitution, it is being said that if a member of a political party does not follow 

the party’s direction or does not vote or votes against the direction of the Political party then 

he/ she will be disqualified on the grounds of Defection under the Anti-Defection Law. It is 
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indirectly forcing a decision over a member of the legislature, which is in violation of the 

Right to speech and expression. He must be free to vote against or in favor of the proposed 

Bill in the House. We are a Democratic country and there is such undemocratic events in the 

largest democratic statute of the world. If there is no democracy in the legislative system of 

the country how can we say that our country is a Democratic country?   

4.  RESIGNING VOLUNTARILY- In recent times, we see that many members resign from 

either the House of Parliament or from State Legislature and because of their resignation the 

Government is toppled as they lose their majority in the House. Afterwards, we see that the 

same resigning member of the party joins the other party and gets an election ticket from the 

other party.  It is a major loophole in the Anti-Defection Law because there is nothing 

mentioned about defector being re-elected in the next elections, it is a high time to think 

about this loophole in the law. 

 

COVER THE LOOPHOLES: SUGGESTIONS 

1. First of all, the President and the Governor should be the whole and sole authority who 

should have the power to disqualify these candidates on the grounds of Defections under the 

Anti-Defection Law as the Speaker may be found to be biased for his original political party. 

The Governor or the President should disqualify the member who commits defection only on 

the advice of Election Commissioner and the report of Election Commissioner should be 

binding. 

2. Secondly, there should be some time limitation on the decision of disqualification, it 

should be fixed, for example within 6 months, 1 year etc. because it has been found that the 

decision-making authority take a lot of time, that too without any reasonable reason. 

Moreover, the courts cannot do anything until and unless the decision is given by the 

authority who works as a tribunal. 

3. Thirdly, the provision of disqualification on the basis of dissent from the Political Party’s 

direction should be removed from the 10th Schedule as it violates the Right to Speech and 

Expression of the Legislatures, which is against the principles of Democracy. 

4. Lastly, the legislature who resign from the membership of the house and because of them 

the Government is toppled over, they should not be allowed to contest election for at least 
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next 2 terms as it is being seen that they join the Political party in power and get re-elected 

and finally gets the ministry, which is completely unethical and immoral. 

 

CONCLUSION  

To conclude, we can say that the Anti-Defection Law in India has not been completely 

successful in serving its objective as there are many loopholes in it even after the legislatures 

tried to remove/cover the loopholes. Anti-Defection Law has been continuously misused by 

the legislatures to gain some personal benefit. If the Anti-Defection Law is not made 

completely loophole free until then it will not be able to serve its objective of curbing the 

unethical, immoral, and undemocratic act of Defecting. 

 

  

  


