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• ABSTRACT 

For the simple reason that, with all the information we have on inmates, we haven't thought it 

necessary enough to question them about their children, there are no clear figures on how many 

children of jailed parents there are.” The author is not opposed to the notion of having decisive 

legal enforcement, but he believes that it is still insufficient. Because no one entity or institution 

is responsible with collecting data, these viewpoints lead to challenges such as a lack of data. 

The literature discusses the deficiencies of legal laws and the child welfare system, but not their 

joint efforts to put the kid's best interests first. 

 In addition, many families with children experience financial stress and instability when one 

parent is incarcerated. Intervention in the lives of jailed parents and their children in order to 

preserve and enhance healthy family bonds is thought to have good societal consequences in 

the form of decreased relapse rates. The intergenerational criminal justice system is less 

involved, and good child development is promoted. 

• INTRODUCTION 

Child support can be understood as a parent's commitment to contribute for their child's 

financial well-being. The notion of child support is usually introduced when the kid's parents 

decide to split or divorce; as a result, when both parties begin living separately, the kid born 

out of marriage or relationship does not have to face the weight of the partnership's breakup. 

Children of incarcerated parents are sometimes dismissed as "forgotten children" and "victims 

of justice." When a loved one is condemned to jail, it is tough for everyone to deal with the 

emotional anguish. Those who are accidental victims of crime, such as children of a jailed 

father, may bear burden too. A prison will never be able to offer the nurturing atmosphere that 

every kid deserves.1 

There is no proper way of tracking the number of children whose parents are incarcerated, let 

alone verifying the correctness of these data. It is not mandatory for inmates to disclose this 

information, and no attempt at direct measurement has been made as of yet. Furthermore, 

 
1 Sarkar S. & Gupta S. Life of Children in Prison: The Innocent Victims of Mother ‘s Imprisonment, IOSR 
Journal of Nursing and Health Science; 2015 
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incarcerating parents is more likely to exacerbate rather than alleviate pre-existing family 

difficulties.2 

• SECTION 1: CONCEPT OF CHILD INCARCERATION IN INDIA 

The Constitution of India gives the state governments the responsibility to oversee the 

administration and administration of prisons, and gives the state governments the power to 

make and enforce prison laws at their own discretion; however, these agencies are still 

governed by centrally enacted laws, such as the Prisons Act of 1894. As a result, there are still 

great differences in the laws governing the administration of prisons and the care of inmates. 

According to a research conducted by the Indian government in 2015, India's jails house 

419,623 inmates, of which 4.3 percent, or around 18,000, are women. This study highlighted 

concerns about children in jail with their moms and addressed crucial questions about the basic 

human rights that such youngsters are afforded.  

Children in Delhi and Assam are permitted to stay with their mothers until they are six years 

old, however in Bihar, they are only permitted to stay until they are two years old. These 

children's access to healthcare, medical treatment, and educational opportunities vary greatly.  

In several places, children below the age of five are fed the same meals as inmates. 

Furthermore, due to a lack of suitable infrastructure and financing, several states are unable to 

provide particular medical facilities to care for these youngsters. 

 Metropolitan areas such as Delhi, Mumbai are equipped with medical facilities that fulfil the 

needs of children. Due to the lack of a formal educational system in other states, facilities have 

been made for children to attend adjacent education centres. Special services and resources for 

food, medical, educational, and recreational facilities are particularly lacking for women in 

prisons with children. 

 Minor changes to the treatment of women inmates of children were made, according to an 

investigation and a Supreme Court order in 2006. As a result, a few prisons have begun to 

provide fortified meals as well as crèche and nursery services; nonetheless, many prisoner 

moms are still unwilling to entrust their children to these facilities. 

 
2 Jackie Crawford (2003) ―Alternative Sentencing Necessary for Female Inmates with Childrenǁ in Corrections 
Today June 2003. 
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Nonetheless, despite limited state money and other challenges, numerous NGO’s have worked 

to enhance the living conditions of children in jails by, for example, ensuring a smooth transfer 

from imprisonment to residential schools. In a few states, the government listed the help of 

non-governmental organisations (NGOs) to assist indigent inmates. 

LEGAL STANDING 

According to the Model Prison Manual, 2003118, all children incarcerated should have access 

to a creche and nursery in a separate enclosure. However, guideline sets have not been used to 

their full potential in many cases, and in others totally. Only a few Indian jails, notably Bhondsi, 

follow Supreme Court recommendations on the treatment of children imprisoned with their 

parents .3  

In 2010, in the Bachchey Lal case v. Uttar Pradesh and Ors 4 the Allahabad Supreme Court 

took a bold move by ordering the Secretary (Health) to ensure woman visit biweekly or weekly 

and visits doctors if necessary and the state health systems to care for the medical and dietary 

needs of female prisoners and their wards (ie minors incarcerated with female prisoners) as set 

out by the Apex Court in RD. Upadhyay case 5 and stresses others. 

The court also instructed the ADG (prisons) and other prison authorities, district judges and 

DLSAs to send full copies of the information on convicted and on-trial prisoners as well as 

their children after the information was compiled and completed by the relevant courts. 

Orders were issued to the Registrar General of the High Court and the Member Secretary of 

the Uttar Pradesh Legal Services Authority to ensure that the rules were followed and that a 

report was made. As a result, the Allahabad High Court set a precedent for the whole country. 

• SECTION 2: FUNDAMENTAL RIGHTS  

ARTICLE 21- RIGHT TO LIFE AND ALLIED RIGHTS 

The term 'life,' as employed in Article 21 of the Indian Constitution, does not imply simple 

animal existence. It has a far broader definition that covers the right to livelihood, a higher 

quality of life, sanitary working conditions, and leisure. 

 
3 Justice Iyer Committee 1986 
4 Criminal Writ-Public Interest Litigation No. - 2357 Of 1997 
5  RD Upadhyay vs. State of Andhra Pradesh (1998) AIR 1999 SC 2183  
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The extended horizon of Article 21 confers a potpourri of rights on the individual, including 

the following: 

1) A Dignified Life 

2) A way of life that is free of arbitrary and tyrannical power, fear, and torture. 

3) Protection from cruelty, physical or mental aggression, injury or abuse, and exploitation, 

including sexual exploitation.6 

All of these rights are available to children, and they cannot be taken away from them simply 

because they are tiny. 7 

Article 21 means more than survival or animal existence, according to Puttappa Hommappa 

Talevar v. Deputy Commissioner, Dhanwad. 8 It would encompass the right to live in dignity, 

as well as other parts of life that contribute to making a man's existence meaningful, full, and 

worthwhile.  

The right to exist with human dignity, including the minimum needs of life such as appropriate 

nourishment, clothes, and housing, as well as facilities for reading, writing, and expressing 

oneself in many forms, as well as the freedom to move around and mix and co-mingle with 

other people.9 

ARTICLE 14- RIGHT TO EQUALITY  

Our goal should be to guarantee that all children have equal chances for development during 

their growing period, as stated in Article 14 of the Constitution, because this would help us 

achieve our greater goal of eliminating inequality and promoting social justice.10 

The phrase "equal protection of the laws" is currently being interpreted as a positive 

responsibility on the state to achieve equal protection of the laws by implementing essential 

social and economic changes, so that everyone can enjoy equal protection of the laws and no 

one is excluded.11 

 
6 Basu P. Laws Relating to Protection of Human Rights Under the Indian Constitution and Allied Laws, Modern 
Law Publications, Second Edition; 2012 
7 Ibid 
8  Puttappa Hommappa Talevar v. Deputy Commissioner, AIR 1998 Kant 10 at p. 11 
9 Francis C. Mullin v. Administrator, Union Territory of Delhi, AIR 1996 SC 1051 
10 Sathayavan Kottarakhara v. State of Kerala, AIR 1997 Ker 133 at p. 137 
11 Singh M.P. V.N. Shukla‟s Constitution of India, Eastern Book Company. 12th Edition; 2013 
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ARTICLE 15- PROHIBITION OF DISCRIMINATION 

Article 15(3) provides that this shall not prevent the State from making special provisions for 

women and children. So, special provisions are to be made by the state for the upliftment of 

the children of convicted parents. 12 

ARTICLE 19- RIGHT TO FREEDOM 

Article 19(1) enumerates the major and basic rights that are regarded as natural rights inherent 

in citizenship. 13 

Starting with A.K. Gopalan Case 14, the question of whether loss of liberty through detention 

or prison is just a denial of right to personal liberty under Article 21 or includes the freedom to 

mobility under Article 19(1) (d). The subject of the distinction between the two rights does not 

arise in Constitutions that do not include a bill of rights and instead allow merely for liberty 

without particular mention of mobility, as in the US. 15 

• SECTION 3: DIRECTIVE PRINCIPLES OF STATE POLICY 

ARTICLE 38-  SOCIAL ORDER FOR THE PROMOTION OF WELFARE OF THE PEOPLE 

Originally, clause 38 was referred to as Article 38. (1). It includes a section of the Preamble on 

"equity, social, economic, and political."16 This section has been used to support and demand 

social welfare programmes, as well as to remind the government of the type of society that the 

Constitution wants it to establish. 

The Constitution defines justice, liberty, equality, and fraternity to be ultimate virtues in order 

to usher in fair social, economic, and political democracy. The foundations of social democracy 

are social fairness, equality, and human dignity. 17 

ARTICLE 39- CERTAIN PRINCIPLES TO BE FOLLOWED BY THE STATE  

In compliance with the Constitutional provisions of clauses (c) and (f) of Article 39 of the 

Constitution, the Government of India devised a national policy for the welfare of children. 

 
12 Ibid 
13 State of West Bengal v. Subodh Gopal Bose, AIR 1954 SC 92 
14   A.K. Gopalan v. State of Madras AIR 195O SC 27 
15 Supra Note 11 
16 Air India Statutory Corp. v. United Labour Union, (1997) 9 SCC 377 
17 Supra Note 6 
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According to the government, children are a "supremely crucial national asset," and the nation's 

future well-being is based on how its children grow and develop.  

Article 39(e) mandates the state to guarantee that employees' health and strength, as well as 

children's young age, are not misused, and that people are not forced to engage in occupations 

that are unsuitable for their age or strength due to economic necessity. Such youngsters should 

not be tormented as a result of this. 

Children should be given the chance and facilities to develop in a healthy, free, and dignified 

manner, and childhood and youth should be safeguarded against exploitation and moral and 

material abandonment, according to Article 39(f).18 

The right to education, which is enshrined in the right to life and personal liberty under Article 

21, must be interpreted in the context of Part IV of the DPSP. 19 In actuality, the Welfare State's 

goal is to build and construct a strong country in all areas through good education and attentive 

human resource grooming.20 

• ARTICLE 41- RIGHT TO WORK, TO EDUCATION AND TO PUBLIC 

ASSISTANCE IN CERTAIN CASES  

This Article requires the state to provide 1) employment, 2) education, and 3) public aid to the 

people within the limitations of its economic capability and development in circumstances of 

unemployment, old age, disease, and disablement, other circumstances of unjustified want. 21 

A citizen now has the right to ask the government to offer educational opportunities for him, 

within the limits of the government's economic capabilities and growth. 

ARTICLE 45-PROVISION FOR EARLY CHILDHOOD CARE BELOW THE AGE OF SIX 

According to Article 45, the state must make every effort to offer early childhood care and 

education to all children until they reach the age of six. Unfortunately, the aim outlined in this 

article continues to be far removed from the reality on the ground. This provision was inserted 

into Article 21 in 1993, thereby converting it into a Fundamental Right. 22 

SECTION 5: SUPREME COURT GUIDELINES  

 
18 Supra Note 11 
19 Unni Krishnan, J.P. v. State of Andhra Pradesh, AIR 1993 SC 228 
20 Debopriya Ganguly v. State of West Bengal, AIR 2005 
21 Supra Note 11 
22 Supra Note 11 
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The following are the Supreme Court Guidelines for Children of Prisoners, as described in the 

Modern Prisoner's Manual, 2016 -   

In response to a public interest lawsuit  R.D.Upadhyay Case 23 the Supreme Court emphasised 

the protection of basic rights and issued rules on pregnancy, childbirth, prenatal and postnatal 

care, and jail childcare.  

The Supreme Court has said unequivocally the following, particularly in relation to childcare: 

• Female prisoners shall be allowed to keep their children with them in jail until they 

attain the age of six years. After that, the child shall be handed over to a suitable 

surrogate as the female prisoner desires.  

• Expenses of food, clothing, medical care and shelter shall be borne by the respective 

state.  

• There shall be a crèche, nursery attached to the prison for women for the children 

to be looked after. Children under the age of three will be permitted in the crèche, 

while those from three to six will be cared for in the nursery. The crèche and nursery 

should preferably be run outside of the jail grounds by the jail administration. 

• A dietary scale prepared by the National Institute of Nutrition, Council of Medical 

Research, Hyderabad, provides guidelines for a balanced diet for infants and 

children till the age of six.  

• In this case, the state legal services officials were required to check and ensure that 

the instructions for mothers and children in jail were implemented on a regular 

basis. The court also said that the central government, state governments, union 

territories file affidavits with respect to the judgment's implementation, within four 

months. Courts, do not have an independent machinery to crosscheck 

implementation. Only the time will tell whether this judgment has had any true 

impact on the condition of the children of women prisoners who are in jail with 

their mothers. 24  

• Jail manual and/or other relevant rules, regulations, instructions etc. were to be 

amended within three months of these directives in order to comply with the above 

directions. 

 
23 Supra Note 5 
24 Yadav N. & Kumari A. Lightening the Load of ‗Parental Conviction‘on Children, Army Institute of Law, 
2014 
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• SECTION 5: STATE LAWS 

 Prisons in Karnataka state, India, have set up crèches and nursery schools attended by children 

imprisoned with their parents, children of prison officials and children living close to the 

prison. These shared facilities avoid duplication of services (one crèche for inmates' children, 

another for everyone else) or the establishment of crèches with limited populations (in 2006, 

there were only 29 children living with their mothers in Karnataka's jails). The scheme helps 

to mitigate the problem of children living in prison becoming socially isolated by allowing 

them to mix with children from the surrounding area. However, crèche supervisors (who 

include imprisoned mothers) will need to ensure that children from one group (e.g. prisoners 

‘children) are not different by those from another. 25 

West Bengal has a law that states that if a detained person has dependent children who are 

enrolled in school or college, the state government will assist in paying for the child's education. 

In addition, some Indian schools have reduced tuition fees for children who are incarcerated. 

• CONCLUSION 

Children of jailed parents are known across the world as "orphans of justice," but as this review 

shows, this recognition does not always translate into the necessary attention for this 

demographic. This group feels helpless to fight for its rights on their own. 

The most essential is the Right to Life (Article 21) which entitles children to a right to life of 

dignity, right to life free from exploitation, right to leisure, right to education, right to proper 

health among other basic rights. The Supreme Court guidelines on this subject have proven to 

be one step closer to legislation in terms of providing a comprehensive framework for 

incarcerated children's protection. Furthermore, in India, prisons are under the jurisdiction of 

states, and each state has enacted its own legislation. However, a complete legislative reform 

that protects and enforces the rights of children of detained parents in a careful and consistent 

manner remains urgently required. 

• SUGGESTIONS 

The suggestions are listed as follows: 

• When a parent is arrested, the kid has the right to be kept safe and informed. 

 
25 S. Rajendran (2007), Nursery schools set up in all jails in the State ,The Hindu 
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• Because his or her father is jailed, the kid should not be criticised, blamed, or 

stigmatised. 

• When making choices concerning his or her parent, the kid should have the right to be 

considered. 

• A family statement of impact should be required in all pre-sentence investigation 

findings. 

• Children should be transferred to schools outside of prison so that they can receive a 

good education. 

• Finally, it's important to note that community education is one way to combat societal 

stigma. Families with an imprisoned parent are likely to be helped if the community is 

more informed. 
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