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      CHILD MAINTENANCE AND 

CHILD INCARCERATION IN INDIA  

By Sarim Fazli  

Abstract 

Every person has the right to basic necessities such as food, clothing, shelter, and other 

necessities for a dignified existence. According to social justice concepts, it is a person's natural 

duty to offer these facilities in the form of maintenance to their family — parents and children. 

Every human being has fundamental and universal rights. Children being on the primary stage 

of their evolution, need to be molded and guided in order to become a swell citizen. In India, 

the maintenance clause provides that it’s a man's obligation to support his parents, wife, and 

children if they are unable to support themselves.1 

Every day, tens of thousands of youngsters are detained in adolescent prisons; many more are 

detained in adult prisons and jails. For instance, a youngster who has spent days, weeks, even 

months alone in a small empty room. Despite the fact that many adolescent jails are referred to 

as "schools," few of these institutions, have facilities that provide high-quality education, 

mental health treatment, or other services that children require in order to recover. 

 

Introduction  

Children are defined as anybody under the age of 14 by the Indian Census. Using normal 

demographic statistics, social scientists classify girls between the ages of 15 and 19 as "girl 

children."2 The majority of government programmed for children are aimed towards those 

under the age of 14. No child under the age of 14 may work in a factory or mine, or in any 

other dangerous employment, according to the Constitution - Article 24. The legal definition 

of a kid has tended to vary depending on the goal. A few examples from Indian law are shown 

below. 

 
1 Section 125, Code of Criminal Procedure, 1973, LexisNexis 
2 UNICEF, State Party Reports – India, https://www.unicef-irc.org/portfolios/documents/394_india.htm 
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o Under the Indian Penal Code, nothing done by a child under the age of seven is considered 

an offence. If a youngster is deemed to lack the ability to comprehend the nature and 

consequences of his actions, the age of criminal responsibility is raised to 12 years.3 

o A juvenile is a child who has not reached the age of 16 years in the case of boys, or the age 

of 18 years in the case of girls, as defined by the Act of 1960. A juvenile who is delinquent 

is not eligible for incarceration.  

 

Child incarceration in India  

➢ Children incarcerated due to parents  

According to a research conducted by the Indian government in 2015, India's prisons house 

419,623 inmates, of whom 4.3 percent, or around 18,000, are women.4  This study raised 

concerns about children in prison with their moms and addressed crucial questions about the 

basic human rights that such youngsters are afforded. 5  The Indian Constitution delegated 

responsibility for prison administration and management to state governments. This allows 

state governments the authority to create and enforce jail rules based on their own preferences 

and needs. However, centrally established legislation such as the Prisons Act of 1894 continue 

to apply to regional authorities. As a result, there is still a significant disparity in the legislation 

governing prison administration and the care of inmates. 

In different states, the age at which mothers are allowed to keep their children with them in 

prison varies. Children in Delhi and Assam are allowed to stay with their mothers until they 

are six years old, however in Bihar, they are only allowed to stay until they are two years old. 

Special medical facilities to care for these youngsters are lacking in some areas due to a lack 

of suitable infrastructure and financing. Metropolitan cities such as Delhi, Chandigarh, and 

Mumbai, according to reports, are equipped with medical facilities that cater to the needs of 

children. Due to the lack of a formal schooling system in other states, facilities have been made 

for children to attend adjacent education centers. Special services and provisions for food, 

 
3 Ibid. 
4 Ministry of Women & Child Development, Women in Prisons – India, June 2018, 

https://wcd.nic.in/sites/default/files/Prison%20Report%20Compiled.pdf 
5 UNICEF, Early Childhood Development: Real Life Stories 

from Around the World, New York, 2011, ://www.unicef.org/earlychild 

hood/files/ECD__Real_Life_Stories_ from Around_ the_ 

World.pdf. 



VOLUME 2 ISSUE 3  2021 2582-5534 

Page | 71                                                       burnishedlawjournal.in 
 

medical, educational, and recreational facilities are particularly lacking for women in prisons 

with children. 

➢ Children incarcerated due to delinquency  

Due to various psychological or environmental factors, a child ends up committing a minor 

crime which lands him in a plethora of troubles. The Indian constitution has granted minors 

with a number of rights relating to their liberty, growth, and care, non-discrimination, 

educational rights, and so on. It is also backed up by a thorough legal framework such as Article 

15(3) which empowers the government to enact specific laws for women and children. The 

42nd Amendment Act added Article 39(f) to the Indian Constitution, which states that children 

should be provided with opportunity and facilities to develop in a healthy and dignified 

manner.6 

The Indian Penal Code contains a number of measures aimed at ensuring the safety of children. 

According to Section 82 of the Indian Penal Code, "nothing done by a child under the age of 

seven is an offence." No infant under the age of seven can commit a crime, because an infant 

under that age is presumed to be doli incapax, or incapable of exercising judgement. Section 

83 defines immature understanding as an act committed by a child over the age of seven but 

under the age of twelve. When the accused is a kid between the ages of 7 and 12, the capacity 

to commit an offence develops only when the child has reached a level of comprehension that 

allows him to determine the nature and consequences of his actions. 

Section 27 of the Criminal Procedure Code states that anyone under the age of 16 at the time 

of their appearance before the court is not subject to death or life imprisonment. The Supreme 

Court ordered the release of juvenile undertrial detainees in Sanjay Suri v. Delhi 

Administration. The court further stated that the age of the juvenile would not be accepted by 

the jail officials unless the age is expressly stated in the documentation supporting the custody.7 

➢ The incarceration of children causes many mental issues to the child.  

• Behavior issues, mental health issues, and criminality are some of the most typical 

outcomes studied in children whose fathers and moms are incarcerated. 8  Early 

 
6 Article 39(f), The Constitution of India, 1949, LexisNexis 
7 Sanjay Suri v. Delhi Administration, AIR 1986 SC 414 
8  Geller, A. et al., Beyond absenteeism: Father incarceration and child development, 2012, 

https://doi.org/10.1007/s13524-011-0081-9 
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childhood studies (from birth to age 5) have found a favorable link between parental 

incarceration and children's externalizing, but not internalizing, issues.  

• Several studies have revealed that children whose fathers (but not mothers) are 

incarcerated are more likely to be retained in their grade, suspended or expelled, and 

placed in special education at the age of nine.9 

• When adolescent race and gender are taken into account, parental incarceration is linked 

to an increased chance of mental diagnoses such as attention deficit hyperactivity 

disorder, conduct disorder, oppositional-defiant disorder, and depression, but not 

anxiety or drug abuse.10 

• Adolescents with jailed fathers were less likely to complete college in research on the 

transition to adulthood and early adult outcomes than youth whose fathers were never 

jailed. 11 

The Juvenile Justice Act establishes a complex structure for caring for children who have been 

neglected or abused. The definition of a neglected juvenile includes children whose parents are 

unsuitable or incompetent to exercise care or control over the juvenile, or who are likely to be 

abused or used for immoral or illegal purposes. The Act mandates that neglected minors be 

brought before the juvenile welfare boards established under the Act, which serve as a court of 

magistrates. Based on the facts of each case, the board may order the placement of the neglected 

child in a juvenile home or under the care of a parent, guardian, or other suitable person, with 

that person ensuring the child's good behavior and well-being. Rehabilitation has been 

incorporated into all institutional programmes. Every neglected and delinquent adolescent must 

be supplied with not only housing, maintenance, and educational, vocational training, and 

rehabilitation facilities, but also with opportunities for character development and the essential 

skills to protect himself from exploitation. The role of after-care has been acknowledged as 

critical to the community's rehabilitation of juveniles. After juveniles leave juvenile homes or 

special institutions, the Act allows for the establishment of after-care organizations to assist 

them in their readjustment, resettlement, and rehabilitation as self-reliant, socially useful 

citizens. The Scheme for Prevention and Control of Juvenile Social Maladjustment has been 

implemented by the Ministry of Welfare since 1986-87 as a follow-up measure contemplated 

 
9 Haskins, A. R., Unintended consequences: Effects of paternal incarceration on child school readiness and later 

special education placement, 2014, https://doi.org/10.15195/v1.a11 
10 Gifford, E. J., et al., Association of parental incarceration with psychiatric and functional outcomes of young 

adults, 2019, https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2748665 
11  Hagan, J., et al., Intergenerational educational effects of mass imprisonment in America. Sociology of 

Education, 2012, https://doi.org/10.1177/0038040711431587 
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by the Juvenile Justice Act to provide financial support to states/Union territories for the 

establishment or upgrade of observation homes/juvenile homes/special homes/after-care 

organizations, as well as for the training of functionaries. 

The Juvenile Justice Act, according to the Justice Verma Committee report on "Amendments 

to Criminal Law," has failed miserably to protect minors in the country. We cannot hold a child 

liable for a crime before we have provided him or her with the fundamental rights guaranteed 

by the Indian Constitution.12  

 

Child Maintenance 

 Section 125 of the CrPC recognizes child maintenance in India. If any person with sufficient 

resources neglects or refuses to maintain his legitimate or illegitimate minor kid, whether 

married or not, unable to maintain itself, as per Section 125(1)(b) of the Code of Criminal 

Procedure, or as per Section 125(1)(c) of the Code, A Magistrate of the First Class may, upon 

proof of such neglect or refusal, order such person to make a monthly allowance for the 

maintenance of his or her legitimate or illegitimate child (not being a married daughter) who 

has reached majority, where such child is unable to maintain itself due to any physical or mental 

abnormality or injury, a Magistrate of the First Class may, upon proof of such neglect or refusal, 

order such person to make a monthly allowance for the maintenance of such child, at such 

monthly rate as the Magistrate sees proper, and to pay the same person the Magistrate sees fit 

from time to time.13 

A kid, whether legitimate or illegitimate, married or unmarried, has the right to ask his or her 

parents for support. The Supreme Court stated in Bakulabai Vs. Gangaram, 14  that while 

bigamous marriage is illegal under section 11 of the Hindu Marriage Act, 1955, when a Hindu 

male and female live together for a number of years as husband and wife, the child born as a 

result of such union acquires legitimate status under section 16(1) of the above Act and is 

entitled to maintenance under section 125 However, if a kid has a physical or mental disability, 

he or she can claim maintenance even after reaching majority if the person is unable to care for 

 
12  Bindu Shajan Perappadan, Juvenile Justice Act has failed miserably, The Hindu, (June 13,2016, 10:10), 

https://www.thehindu.com/news/national/juvenile-justice-act-has-failed-miserably/article4337040.ece 
13  Devika Sharma, Maintenance – Children and Parents, Jan 10, 2019, 

https://www.scconline.com/blog/post/2019/01/10/maintenance-children-and-parents/ 
14 Bakulabai Vs. Gangaram, (1988) SCC 537 
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himself or herself. A minor married woman might seek support from either her husband or her 

father, or both.  

When both Sections, 125 CrPC. and Section 20(3) of the Hindu Adoptions and Maintenance 

Act, 1956, were read together, the Supreme Court held in Jagdish Jugtawat Vs Manjul ata,15 

that a maintenance petition filed by the major daughter, even if she does not fall within one of 

the exceptions mentioned in Section 125(1)(c) Cr. P.C., would be maintainable. 

In the case of divorces, custody of the kid is not an automatic result of divorce; instead, one 

must apply to the court for custody of the child, which varies by religion. When it comes to 

dealing with the problem, the court has sole authority to decide whether to grant sole or shared 

custody. When it comes to small children, the court presumes to give custody to the mother 

because small children need to be cared for and handled with tenderness by the mother herself, 

but when the child is older than 9 years, the kid's preferences are also taken into account. 

 

 

Suggestions and Conclusions  

Being a child and having a childhood are too vastly different terms. With issues like child 

incarceration and child maintenance, law is asking for improvements and implementation as 

every person has the right to live with dignity, according to Article 21 of the Indian 

Constitution. The Constitution's Directive Principles also guarantee that children will have 

appropriate chances for a healthy all-round development. India has also ratified a number of 

international treaties, including the United Nations Convention on the Rights of the Child, as a 

result, the Indian government is obligated to work toward the creation of conditions that benefit 

these children. As a result, governments should recognize the necessity to alter their prison 

policies in order to fulfil their international and constitutional commitments. It should be noted 

that modifications should also seek to address critical concerns, such as the development of 

infrastructure and facilities in women's prisons, which will necessitate an increase in jail 

financing throughout the country. Furthermore, jail modernization would ensure that 

youngsters have better living conditions and will be able to enjoy a better life. Furthermore, 

children should be allowed to stay with their mothers until they are at least 6 years old, with 

 
15 Jagdish Jugtawat Vs Manju Lata, (2002) 5 SCC 422 
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consideration for considerations such as the child's "best interests," such as in cases of domestic 

abuse. In all jails, special provisions for food, educational, medical, and recreational amenities 

should be made available to children and mothers. This would aid children's mental and 

physical development beginning at a young age.  

And in the case of child maintenance, proper investigation should be conducted to ensure that 

the wife is not using a child as her means to mint money, and that the child shouldn’t be the 

victim of a divorce. 

 


