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ABSTRACT 

Children are most vulnerable part of the society. They are entitled to all human rights. There should 

not be any exploitation and abuse in order to secure a safe childhood for them. But still violence, 

abuse, bullying assault etc happens regularly with the children and especially with the 

downtrodden children. The researcher through this article has tried to trace the present laws in the 

Constitution of India for the welfare of children in India. The article also emphasizes on other 

statutes available and the judicial approach for the welfare of the child. It further focuses on the 

present challenges in the child welfare.  
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INTRODUCTION 

“Children are human beings to whom respect is due, superior to us by reason of their innocence 

and of the greater possibilities of their future.” 

                                                                                                                     -Maria Montessori 

Every nation's future is dependent on how its children are created and developed.1However, 

children's rights are not widely recognised. Eventually, children are subjected to various forms of 

abuse and mistreatment. Children, due to their vulnerable age and inexperienced intellect, 

necessitate special care and assurance. There are numerous rights granted to children at both the 

national and international levels that must be properly recognised. Abuse, trafficking, insufficient 

health care, malnutrition, and other forms of child abuse are examples of violations of children's 

 
*Law College Dehradun, Uttaranchal University, Dehradun, Uttarakhand. 
1Shamabai v State of Uttar Pradesh, AIR 1959 All 57. 
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rights.2 The Indian legal history of child rights began in the 1880s. It was initiated by the British 

government at first, and our government later followed suit, adjusting local requirements to 

international standards. Working children's rights are grossly violated, and India has the world's 

highest number of working children. As a result of this situation, several new laws and regulations 

prohibiting employment of children under a certain age and providing protection for working 

children have been enacted since independence. Because of this situation since Independence, 

there have been several new laws and regulations prohibiting employment below a certain age and 

providing protection to working children. In recent years a serious reassessment of government 

policy on child labour has taken place, the aim being to identify the most effective way of dealing 

with the problem under Indian conditions.3   

India has 472 million children under the age of 18, accounting for 39 percent of the total 

population. A large number of these children are victims of various crimes and violations of their 

rights that they are unaware of. In 2019, the union territory of Lakshadweep had the highest crime 

rate against children, with over 144 reported cases per 100,000 child population, followed by the 

capital territory of Delhi, which had 139 reported cases per 100,000 child population.4 

This article is an analysis of the present laws available and the efforts made by the Indian judiciary 

for the welfare of children. 

WHO IS A CHILD? 

In India, various laws define what it means to be a child. However, depending on the purpose of 

the legislation, the definition varies. A child is defined as anyone under the age of eighteen.5 

According to the Convention on the Rights of Child, 1989 “child means every human being below 

the age of eighteen years unless under the law applicable to the child, majority is attained 

 
2 Child Rights and the Constitution available on http://www.legalserviceindia.com/legal/article-1466-child-rights-

and-the-constitution.html accessed on 25.03.21 
3Jyotiraj Pathak, “An analytical study on rights of children and the Constitution of India” available on 

https://poseidon01.ssrn.com/delivery.php?ID=95211209800700606609807601702010202403108603702005301306

908308606509602811212510508705503109903102701903409312108912408100300203304700208105408508710

611812710400312108802003501309412708510700301208209101706711400111312208511812209608806608000

8082119104&EXT=pdf&INDEX=TRUE accessed on 23.03.21. 
4 Reported rate of crime against a children in India 2019, by state as available on 

https://www.statista.com/statistics/633798/reported-crime-rate-against-children-by-state-india/ accessed 21.03.2021. 
5Juvenile Justice (Care and Protection of Children) Act, 2015. 
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earlier”.6Under the Protection of Children from Sexual Offences Act, 2012 “Child means any 

person below the age of eighteen years.”7 

WHYIS CHILD WELFARE NECESSARY? 

The number of children in India who require care and protection is enormous and growing. 

Uncontrolled families, extreme poverty, and illiteracy result in very little care for a child during 

his or her formative years. Even freely available services are under utilised. The urban 

underprivileged, a sizable migrant population, and rural communities are particularly hard hit. 

There are serious issues with street children (abandoned and often homeless) and child labourers 

(those employed in menial work) in large cities. Child rights are a subset of human rights that 

apply to all people under the age of 18.   

Child Rights are minimum entitlements and freedoms that should be afforded to all persons under 

the age of 18, regardless of race, colour, gender, language, religion, opinions, origins, wealth, birth 

status, or ability, according to the United Nations Convention on the Rights of the Child 

(UNCRC,1989), and thus apply to all people everywhere.8 The specialised rights found by them 

are Right to Survival, Protection, Participation and Development. 

Child protection can be defined as social work practise that is guided by large amounts of official 

written fabric and long procedural direction used locally, but is firmly facilitated and controlled 

by the central authority.Child protection emphasises the legitimate grounds on which social 

workers and police can intervene to identify children who have been harmed or are at risk of being 

harmed, and to intervene to protect children from future harm. Child protection is frequently used 

to limit specific administrations for children who require security from abuse and neglect.  

CONSTITUTIONAL PROVISIONS DEALING WITH CHILD WELFARE: 

The Indian Constitution includes provisions for the welfare and protection of all citizens, including 

children. It outlines various rights and responsibilities that are required for a dignified life. Even 

the Preamble to the Constitution states that social, economic, and political justice must be ensured 

 
6 Article 1, Convention on the Rights of the Child, 1989. 
7 Article 2(d), Protection of Children from Sexual Offences Act, 2012. 
8 Child Rights in India, available at  

https://www.smilefoundationindia.org/child_rights.html#:~:text=The%20United%20Nations%20Convention%20on,

%2C%20birth%20status%2C%20disability%2C%20or accessed on 15.04.2021.   



VOLUME 2 ISSUE 3 2021 2582-5534 

136 | P a g e  
                                                                             burnishedlawjournal.in 

for all citizens, including children. It gives the child complete liberty and equality in order to 

promote the child's development. 

FUNDAMENTAL RIGHTS 

Article 14 states that all are equal before law, i.e. equal treatment and protection under law. All 

children in similar circumstances are required to be treated in a similar manner.9Another article 

permits the State to make special provisions for children.10Discrimination is prohibited under 

Article 15 of the Indian Constitution. Nothing in Article 15(3) precludes the State from making 

special provisions for women and children. Article 15(3) makes it abundantly clear that “special 

provision” does not imply unequal treatment, but is established for the well-being and development 

of the children in India. Just like every other citizen, a child also has the right to freedom of speech 

and expression, to form unions etc.11 Every child of age group of six to fourteen years is entitled 

to free and compulsory education, which the State shall provide.  

According to Article 21A, the state shall provide free and compulsory education to all children 

aged six to fourteen years in the manner determined by law.12The Constitution (Eighty-sixth 

Amendment) Act of 2002 added Article 21A to the Constitution, making free and compulsory 

education for all children aged six to fourteen years a Fundamental Right. However, there have 

been numerous setbacks in providing education to all children in the state. There are numerous 

reasons for this. 

Further Article 22 provides that a person should be produced before the nearest Magistrate within 

24 hours of his arrest. A juvenile who has violated the laws or a child who requires care and 

protection should be brought before the Competent Authority established by the Juvenile Justice 

(Care and Protection of Children) Act, 2000, within 24 hours of being apprehended by the police.  

The child is protected from forced labor and trafficking as it is prohibited under the constitution 

and contravention of this provision is punishable under the law.13It also prohibits the employment 

of a child below 14 years in any factory or mine or any other hazardous employment.14Article 

 
9 Article 14, The Constitution of India, 1949. 
10 Article 15, Ibid. 
11 Article 19(1), Ibid. 
12 Article 21A, Ibid. 
13 Article 23, Ibid. 
14Artcle 24, Ibid. 
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24furtherstates that no child under the age of fourteen shall be employed to work in any factory or 

mine, or in any other hazardous occupation. Construction work or railway work are a few examples 

of hazardous conditions. This article, however, does not forbid innocuous work. This Article 

regulates and prohibits child labour in India. Child labour is defined as work that robs children of 

their childhood, potential, and dignity; it is something that jeopardises their physical and mental 

development. According to data from Census 2011, the number of child labourers in India is 10.1 

million of which 5.6 million are boys and 4.5 million are girls. A total of 152 million children – 

64 million girls and 88 million boys – are estimated to be in child labour globally, accounting for 

almost one in ten of all children worldwide.15 

DIRECTIVEPRINCIPLES OF STATE POLICY 

Article 39(e) states that that the health and strength of workers, men and women, and the tender 

age of children are not abused and that citizens are not forced by economic necessity to enter 

avocations unsuited to their age or strength. 

Child labour is one of the social evils imposed by economic necessity. It is the state's responsibility 

to ensure that no child is subjected to physical or mental abuse. 

Article 39 [1](f) states that children are provided with opportunities and facilities to develop in a 

healthy, free, and dignified manner, and that childhood and youth are protected from exploitation 

and moral and material abandonment. 

Article 41 requires the state to take steps to ensure educational opportunities and facilities, while 

according to Article 45 the State shall make every effort to provide early childhood care and 

education to all children until they reach the age of six. The state, according to this Act of the 

Indian Constitution, is responsible for the development of the child. The state must provide a safe 

growing environment in which children can enjoy their childhood without fear of harm from 

outside forces. Following that, it is the state's responsibility to provide them with free and 

compulsory education, even if they are not protected by their own parents or are denied rights by 

their own parents. 

 
15 Child Labour and Exploitation, Available at: https://www.unicef.org/india/what-we-do/child-labour-exploitation 
accessed on 15.04.2021. 
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According to Article 47, the improvement of public health and raising the level of nutrition is the 

primary duty of the state. 

 

FUNDAMENTAL DUTIES 

Article 51(c) requires the state to uphold international law and treaty obligations. Furthermore, 

according to Article 51(k), every citizen of India, who is a parent or guardian has the obligation to 

provide opportunities for education of his child or, as the case may be, ward between the ages of 

six and fourteen years. The Constitution expressly states that providing education is the parent's 

responsibility because it is important for the country's future and development.   

The 86th Amendment Act of the Indian Constitution of 2001 has drawn our attention once more 

to the component of Early Childhood Development. With this amendment, Article 45 of the 

constitution, which previously promised free and compulsory education to all children aged 6 to 

14, now promises free and compulsory early childhood education to all children up to 6 years. 

OTHER STATUTES FOR THE WELFARE OF THE CHILDREN 

There are numerous general and specific statutes for the protection of children. There are 

provisions relating to child rights in criminal law, family law, employment law, The Code of 

Criminal Procedure, 1908, The Indian Evidence Act, 1872, The Indian Penal Code, 1860. Some 

of the Statute for child protection are discussed hereunder: 

1. The Immoral Traffic (Prevention) Act, 1956 

The Act was enacted with the intention of providing a fine framework within which issues 

of immoral trafficking of children, both girls and boys, could be avoided through strict 

legal provisions. Following the enactment of this Act, cases of immoral trafficking of girls 

and boys were considered an illegal act for which strict action against the perpetrators could 

be contemplated. The act not only defines immoral trafficking, but it also empowers law 

enforcement agencies to collaborate in order to eradicate and prevent such heinous crime 

from society. The incidences of immoral child trafficking in the country have decreased 

dramatically as a result of the implementation of this act. 
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2. The Child Labour Prohibition & Regulation Act, 1986 

The Employment of Children Act 1938, the first enactment prohibiting child labour, was 

repealed by the Child Labour (Prohibition and Regulation) Act 1986, which took effect on 

December 23, 1986, and is a bold step to prohibit child labour. The Act clearly states that 

no child should be allowed to work more than six hours per day, and he will not be 

permitted to work during the night hours, i.e. between 7 p.m. and 8 a.m., nor will he be 

permitted to work overtime. He will also not be entitled to a weekly holiday of one full 

day. 

 

3. The Prohibition of Child Marriage Act, 2006 

The purpose of this Act is to make child marriage a punishable offence in the country, 

thereby outlawing the practise in all of its forms and textures. However, once a child 

marriage occurs, the act goes even further to ensure that such marriages are declared null 

and void as soon as they are brought to the attention of law enforcement agencies such as 

the police. If a child marriage is declared null and void, custody of the children involved 

in the marriage may be transferred from their parents to legally appointed custodians. 

Furthermore, the act imposes severe penalties on those who participate in the practise of 

child marriage. 

 

4. The Protection of Children from Sexual Offences Act, 2012 

The POCSO Act, passed in 2012, is gender neutral, recognising that boys can be victims 

of sexual violence as well. A child is someone who is under the age of 18.  Sexual assault 

on boys is not a crime under the Indian Penal Code. The Act expanded the reporting of 

sexual crimes against children. It expanded the definition of sexual assault to include both 

non-penetrative and aggravated penetrative sexual assault (sections 3–10), as well as 

punishment for people in positions of trust, such as public servants, educational institution 

staff, police officers, and others. 

 

5. Juvenile Justice (Care and Protection) Act, 2015 

To replace the Juvenile Delinquency Law and the Juvenile Justice (Care and Protection of 

Children) Act, the Juvenile Justice (Care and Protection of Children) Act was introduced 
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and passed in Parliament in 2015. The ability to try juveniles in conflict with the law 

between the ages of 16 and 18 as adults in cases where the crimes were to be determined 

was one of the new Act's main provisions. A juvenile felon is an adolescent who has been 

convicted or found guilty of a felony. The definition of 'Juvenile' is ambiguous, 

necessitating further discussion. Furthermore, an act committed by a child under the age of 

seven is found to be in violation of the law and is not treated as an offence or culpable 

under any act, and such a child is not a criminal under Section 82 of the Indian Penal Code. 

JUDICIAL PRONOUNCEMENTS 

The courts have always shown deep concern regarding the welfare of children. The courts have 

actively engaged in the protection of children which can be reflected from the following cases: 

In the case of MC Mehta v. State of Tamil Nadu & Others16, the court observed that the right of 

the child to be protected from economic exploitation and from performing any work that is likely 

to be hazardous or to interfere with the child's education, or to be harmful to the child's health or 

physical, mental, spiritual, moral or social development.   

In the case of Mohini Jain v. State of Karnataka17, the High Court held that “Provision for free and 

compulsory education for children.- The State shall endeavour to provide, within a period to ten 

years from the commencement of this Constitution, for free and compulsory education for all 

children until they complete the age of fourteen years. It is correct that "right to education" has 

been guaranteed as a fundamental right under Part III of the Constitution and reading the above 

quoted provisions cumulatively it becomes clear that the framers of the Constitution made it 

obligatory for the State to provide education for its citizens.” 

In Vishal Jeet v. Union of India18, the H'onble Supreme Court issued directions to the state 

Government for setting up rehabilitation homes for children found begging in the streets and 

protective homes for minor girls pushed into 'flesh trade'. 

The Supreme Court in Gaurav Jain v. Union of India19 held that “the children of the prostitutes 

have the right to equality of opportunity, dignity, care, protection and rehabilitation so as to be part 

 
16M.C Mehta v. State of Tamil Nadu and Others, AIR 1997 SC 699. 
17Mohini Jain v. State of Karnataka, 1992AIR 1858. 
18Vishal  Jeet v. Union of India 1990, AIR 1412. 
19Gaurav Jain v. Union of India (1997) 8 SCC 114. 
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of the mainstream social life without any pre-stigma attached on them.” The Court directed for the 

constitution of a committee to formulate a scheme for the rehabilitation of such children and child 

prostitutes and for its implementation and submission of periodical report of its Registry. 

In Unni Krishnan v. State of AP20, the Supreme Court held that the right to basic education is 

implied by the fundamental right to life (Article 21) when read in conjunction with the directive 

principle on education (Article 41). The Court held that the parameters of the right must be 

understood in the context of the Directive Principles of State Policy, including Article 45 which 

provides that the state should endeavour to provide, within a period of ten years from the 

commencement of the Constitution, for free and compulsory education for all children under the 

age of 14.  

The case of Lakshmi Kant Pandey v. Union of India21is an extremely important case relating to the 

adoption of Indian children by persons inside and outside India. In the absence of a legislation, the 

Supreme Court framed elaborate guidelines in the matter. There was no law to regulate inter-

country adoptions and such lack of legal regulation could cause incalculable harm to the Indian 

children. Considering the possibility of child trade for prostitution as well as slave labor, legal 

regulation of such adoptions was essential. Therefore, Justice Bhagwati framed a scheme for 

regulating both inter-country and intra-country adoptions. The Supreme Court held that any 

adoption in violation of or non-compliance with may lead adoption to be declared invalid and 

expose person concerned with to strict action including prosecution. For years, social activists have 

used these directions to protect children and promote desirable adoptions. The Government of 

India framed a national policy in this regard. 

In the case of Bandhua Mukti Morcha v. Union of India22 the Apex Court observed that, “today’s 

child cannot be developed to be a responsible and productive member of tomorrow’s society unless 

an environment, which is conducive to his social and physical health, is assured to him. Every 

nation, developed or developing, links its future with the status of the child. Childhood holds the 

potential and also sets the limit to the future development of the society. Children are the greatest 

gift to humanity. Mankind has the best hold of itself. If the children are better equipped with a 

 
20Unni Krishnan v. State of AP, AIR 1993 SC 2178. 
21Lakshmi Kant Pandey v. Union of India,(1984) 2 SCC 244. 
22BandhuaMuktiMorcha v. Union of India, (1997) 10 SCC 549. 
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broader human output, the society will feel happy with them. Neglecting the children means loss 

to the society as a whole. If children are deprived of their children—socially, economically, 

physically and mentally, the nation gets deprived of the potential human resources for social 

progress, economic empowerment and peace and order, the social stability and good citizenry. The 

founding fathers of the Constitution, therefore, have emphasized the importance of the role of the 

child and the need of its best development.”  

In case of Gita Hariharan v. Reserve Bank of India23 it was observed that “a rigid insistence of 

strict statutory interpretation may not be conducive for the growth of the child, and welfare being 

the predominant criteria, it would be a plain exercise of judicial power of interpreting the law so 

as to be otherwise conducive to a fuller and better development and growth of the child.” 

In Neerja Chaudhary v. State of Madhya Pradesh24, upon a PIL filed by a public spirited journalist, 

the Supreme Court directed the State Government to form a vigilance committee to work for 

rehabilitation of freed child bonded labourers and carry out these directions within one month. The 

Court also directed the State Government to take immediate action for identification and release 

of bonded labourers. 

CHALLENGES 

Despite the fact that there are many rights available for children to protect them, there are still 

many issues that the children of the country face, such as child trafficking, child abuse, child 

labour, and so on. Gender differences continue to exist, and girls continue to be the most 

disadvantaged. Because of the lag in implementation, mere legislation does not appear to provide 

justice to children. 

In today's scenario, where there have been numerous deaths as a result of the Covid-19 pandemic, 

many children have been orphaned as a result of their parents' death. Children are becoming more 

vulnerable to criminals. Children from low-income families face severe hardships in order to 

survive. They are suffering with scarcity of food and medical aid. It is important at this time for 

the State to provide physical, mental and psychological protection to children. 

 
23Gita Hariharan v. Reserve Bank of India,Writ Petition (C) No. of 489 of 1995. 
24Neerja Chaudhary v. State of Madhya Pradesh, AIR 1984 SC 1099. 
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CONCLUSION 

The drafters of India's Constitution included all of the rights necessary to ensure the safe and secure 

life of the child, but there is still work to be done in this area. As children are rarely able to advocate 

for their own rights, a large number of children face adversity. Other laws for the protection and 

development of children exist, without a doubt, but they appear to be insufficient due to a lack of 

proper implementation and monitoring. Offenses against children necessitate a humanitarian 

slegislative approach because they are our most valuable assets. A child must be shielded from 

social ills.   

There is no doubt that the issues and challenges confronting the protection and promotion of 

children's rights have been complex and varied, with few simple and clear solutions. On one hand, 

it is undeniable that children are the most valuable but also the most vulnerable segment of the 

society. The importance of children as a national asset and future investment motivates all 

countries to recognise their importance and work for their better health and education. The issues 

and challenges in the protection and promotion of child rights have been well recognised as one of 

the most important issues that needed to be addressed on a priority basis, regardless of the social 

or economic conditions of various countries. As a result, a number of countries around the world 

developed their own national frameworks for the protection and promotion of children's welfare 

based on their own understanding and appreciation of the issue. These national frameworks have 

primarily consisted of legal frameworks as well as administrative or institutional arrangements. 


