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ABSTRACT 

Of all the laws that has a hold on India and which were acceded from the British rule, few are 

highly controversial and need to be amended in a certain way. In the year 1870, when Sedition 

came to light because of certain subversive activities, the colonial rulers decided to put a halt on 

certain areas of ‘freedom of speech & expression’, which could put an end to the outpouring of 

criticism directed against the British dominion, which had reached new heights. Politically, 

Sedition is a weapon which is used randomly and hence it is classified as the King’s Sword. It is 

crystal clear that simple criticism of the government is not at all sedition (Sec 124-A) I.P.C. Thus 

the Reasonable restriction which is mentioned in the article 19(2) of the constitution of India is 

definitely a matter to get concerned about, because there will be conflict of thoughts in the public 

discourse. The Post Constitutional period observed the enlightened view taken by the Courts 

while determining the offence of sedition. The paper through a study of how the law has been 

interpreted aim to advocate the factual scenario that, though India is a democratic country 

ensuring “freedom of speech and expression” the sedition cannot be forced on honest views. The 

nation which is democratically free nation gives us ample amount of rights.  Taking inspirations 

from the past instances and observations, India can only hope that from now on sedition law 

needs to be used sparingly and more effectively. 

INTRODUCTION  

The word "sedition" comes from the Latin word "seditio" which meaning "to depart.1" Any type 

of speech, action, or writing that incites2 hate against the established order and jeopardizes the 

 
1 Webster’s New International decitionary 2nd edition (1956) 
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country's systematic peace is considered sedition. It is been described as disloyalty in action, and 

sedition is defined as any activity intended to inspire discontent or generate public unrest or all 

efforts to foster public unrest, including contempt for the sovereign or the government, the laws 

or constitution of the realm, and generally all efforts to create public disruption. 

The Indian Penal Code of sedition i.e. Section 124-A may be thus stated that:-  

“Whoever by words spoken or written or by signs or by visible representation or otherwise by 

any communicable means brings or attempts to bring into contempt or hatred, or excites or 

attempts to excite disaffection, against the Government established by law in India.”3 

The definition is vague about what constitutes sedition and what qualifies as free speech. Most of 

the time, the accused person can claim the defence of "intention," claiming that he or she did not 

want to oppose the government and simply wanted to express their viewpoint. India becomes an 

independent state after independence, and the The preamble states that India's sovereignty 

belongs to the people of India and therefore, India's unlimited domination is no longer possible. 

Sedition is also outside the scope of international principles that place appropriate restrictions on 

freedom of expression and speech. 

Political crime is the offence outlined in Section 124 –A of the Indian Penal Code. It is because 

the government decides whether or not to prosecute a person accused of a crime based on 

political considerations, and a court cannot proceed with the trial without the state government's 

prior approval. This statute was drafted during the monarchy's reign, and it now contradicts the 

entire aim of a democratic government. 

Further in this article, we will discuss the origin of Sedition in India within Indian penal code. In 

second part of this paper, we will discuss the Judicial Interpretation of many cases of Pre-

independence to Post- Independence. 

HISTORY OF SEDITION AND ITS DEVELOPMENT IN INDIA 

The law of sedition in India is covered by Section 124A of the Indian Penal Code. In 1870, it 

was first introduced in India. There was no such thing as a sedition legislation when the IPC was 

 
2 Psa pillai 10th edition , page no- 480. 
3 Section 124 A of The Indian Penal Code. 
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enacted in 1860. Section 113 of Macaulay's Draft Penal Code of 1837-39 was originally section 

113 of Macaulay's Draft Penal Code, which corresponds to section 124A of the IPC. 

The British Colonial Government enacted Section 124A in 1870 after recognising the necessity 

for a distinct section to address the infraction. It was one of numerous harsh rules enacted at the 

time to muzzle any dissenting voices. When Mahatma Gandhi labelled it "the prince among the 

political sections of the IPC designed to supress the citizen's liberty," he was foresighted in 

seeing the basic threat it posed to democracy.4 

The absence of a law of sedition in the IPC of 1860 has been explained in many ways. The first 

explanation was given by James Fitzgames5, he stated that the omission was the result of a 

mistake. The second reason was that the English government planned to implement broader anti-

press methods, such as a deposit forfeiture system and broad preventative powers.6 he Indian 

Penal Code (Amendment) Act 1870, however, recognised the need for such a provision in 1870, 

when section 124A was enacted into law. Section 124A of the Indian Penal Code (Amendment) 

Act 1898 was later superseded, with minor adjustments, by section 124A.7 

The main distinction between the old section 124A and the new one is that the former involved 

inciting or attempting to incite feelings of "disaffection," whereas the latter includes "bringing or 

attempting to bring into hate or contempt the government of India." 

Whether the term "sedition" should be included as a constraint on the right to free speech was a 

point of contention during the development of the Indian constitution. Constitutional framers 

included the terms "sedition" and "public order" in the Draft Constitution as a basis for enacting 

laws restricting the fundamental right to free speech (Article 30), but both terms were removed 

from the exception to the right to free speech and expression (Article 19(2)) in the final draft of 

the constitution.8 

PRE-CONSTITUTIONAL INTERPRETATION 

 
4 http://www.manupatrafast.in/pers/Personalized.aspx 
5 https://en.wikipedia.org/wiki/Section_124A_of_the_Indian_Penal_Code 
6 http://www.manupatrafast.in/pers/Personalized.aspx  

7 PSA Pillai’s criminal law, KI Vibhute, ed. 10th (2008). 

8 IJLP, Volume-1, Issue-1, dated-20th March 2014. 

http://www.manupatrafast.in/pers/Personalized.aspx
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It has often been reflected that one of the strongest and enduring weapon in the hand of any 

Government is the framing of a charge of sedition. The Indian law of sedition is mostly an 

adaptation of the English law of sedition.  

After the law of sedition was enacted in 1870, it was permitted to continue in effect for another 

27 years, unchanged. Since its origins in 1870, the sedition act has been used to silence voices of 

protest, dissent, and criticism of the government. When it came time for the Indian courts to 

interpret this provision, there was a lot of confusion about what the term "disaffection" meant. In 

a number of cases, this had to be resolved.9 The court established a distinction between 

"disaffection" and "disapprobation" in Queen Empress v. Jogendra Chunder Bose. The use of 

spoken or written words to generate a propensity in the minds of individuals to whom the words 

were meant to not obey or reject the government's lawful authority was defined as disaffection10. 

Disapproval of the government's actions that is compatible with a desire to obey the 

government's lawful power and defend that authority against unlawful attempts to subvert or 

resist it is not disaffection. As a result, making remarks on the government's actions is necessary 

within this provision, it is not an offence to act with the goal of eliciting only this type of 

disapproval.11 

In the case of Bal Gangadhar Tilak, the Federal court construed section 124A as inciting 

"feelings of disaffection" toward the government, which included sentiments such as animosity, 

enmity, dislike, hostility, contempt, and all forms of ill-will.12 

The inconsistency in the legal definition of sedition may be traced all the way back to colonial 

times. The federal court in the Niharendu Dutt Majumdar13 case held that violent words alone 

did not make a speech or written document seditious, and that “the conduct or statements 

complained of must either encite to disorder or be such as to satisfy reasonable folks that is their 

intention or tendency” in order to be considered sedition. The judges highlighted that there is no 

sedition if there is no solicitation to violence. The Privy Council, on the other hand, overturned 

 
9 http://docs.manupatra.in/newsline/articles/Upload/37E592F0-BE2A-475F-AF99-2F6909F3CF11.pdf 
10 ILR (1892) 19 Cal 35 
11 https://indiankanoon.org/doc/334102/ 
12 King Emperor v. Bal Gangadhar Tilak ILR (1898) 22 Bom 112 
13Niharendu Dutt Majumdar v. King of Emperor, AIR (1942) FC 22  
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the decision in the Sadashiv case14. Incitement to violence was not a necessary part of the 

sedition offence, according to the Privy Council. 

Ironically, the sedition statute that was utilized against our nation's leaders was included in the 

Indian Constitution's text. The authors of our constitution were fully aware that if sedition laws 

remained in place, free expression in Independent India would perish. As a result, they removed 

sedition as a restriction on free expression under Article 19 as they broke away from the colonial 

system. 

POST- CONSTITUTIONAL INTERPRETATION 

Following the country's independence in 1947, the constitution established freedom of speech 

and expression as essential citizen rights. “Article 19(1): Every citizen has the right to – (a) 

freedom of expression; Laws in effect prior to the constitution are ruled void to the extent that 

they conflict with the provisions found in the section dealing with fundamental rights. Under 

Section 124-A of the Indian Penal Code, the crime of sedition was still in effect. 

Now the question is whether the law of sedition, as understood during the colonial period, is still 

applicable once the constitution takes effect. In determining the validity of this Article of the 

IPC, the courts have considered the following three important cases- 

The validity of section 9 of the Madras Maintenance of Public Order Act, 1949, which gave the 

Government of Madras the power to impose restrictions on the circulation of a publication in the 

interest of public safety and the maintenance of public order, was called into question in the case 

of Romesh Thappar v. State of Madras15. The Supreme Court, in my opinion, had no trouble 

holding that a restriction on circulation was imposed however, the Supreme Court pointed out 

that there is a distinction between the kind of limits that might be imposed in the name of public 

order and those that are imposed to protect the state's security. 

The first Constitutional Amendment16 makes two major changes: first, the state's restrictions 

must be "reasonable," and second, the state may impose them in the cause of "public order."  

1) Doubts as to validity of Section 124-A before the first Constitutional Amendment 

 
14 (1947) L.R. 74 I.A. 89.  
15 AIR 1950 S.C. 124  
16 THE CONSTITUTION (FIRST AMENDMENT) ACT, 1951  
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The Supreme Court concluded that section 124-A was illegal in Tara Singh v. State17, where the 

East Punjab High Court applied the standard of entire invalidity of statutes. This case was 

determined before the First Amendment was ratified. “There can be no doubt that section 124-A 

is a restriction on the freedom of speech,” it was said in this case. This conclusion does not 

appear to be general in my opinion. As a result, the provision establishing freedom of speech and 

expression as a right contains two inherent constraints, both in terms of freedom and right.  

2) After the First Amendment to the Constitution 

The first case tackled after the amendment was Ram Nandan v. State18, Court held that 

section 124-A was neither a law for public order, nor it was a reasonable restriction on the 

freedom of speech and therefore it was void. From this case it can be seen that the words 

spoken were not in the permissible limits of freedom of speech.  

Supreme Court speaks on Kedar Nath v. State of Bihar19,  

It was held that the section 124-A is constitutional. Section 124-A make it clear that criticism 

of public measures or comment on governmental action within the reasonable limits with the 

fundamental right of freedom of speech and expression is not affected. The Apex court 

curtailed the meaning of this section and limited in its application to acts involving intention 

or tendency to create disorder in disturbance of law. The court observed that if sedition law 

has to be given a wider interpretation, it would not survive test of constitutionality. 

After the constitution came into force it may fairly be seen that there was a trend to liberally 

construe the words spoken or written. A collective reading of the above cases on public order 

and sedition suggests that as far as rebellious speech targeted at the state is concerned, one 

can understand that even if there is no absolute consistency on the doctrinal tests, there is a 

consistency in the surface frame, that is to say that democracy demands the satisfaction of 

high standards of speech and effect if speech is to be curtailed20.  

CONCLUSION 

 
17 AIR 1951 Punjab 27.  
18 [1958] All. L.J. 793 
19 1962 AIR 955.  
20 https://thewire.co.in 

 

https://thewire.co.in/
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Since its inception in England's Court of Star Chamber, the law of sedition has been 

characterised by uncertainty and non-uniformity in its application. Similarly, the courts have 

been unable to give the law a clear direction. An analysis of the Supreme Court's ruling in Kedar 

Nath reveals a number of faults in the present perception of the law. 

As recent events have demonstrated, the threat to the lives and freedoms of Indian citizens who 

speak out against the government of the day is all too real in an age of benighted patriotism. 

Words like "excites or strives to stimulate disaffection" and "brings into or attempts to bring into 

hatred or contempt" are too ambiguous, and the fact that disaffection also encompasses 

"disloyalty and all feelings of animosity" adds to the confusion. 

As a result, it is preferable to act quickly to implement legal reforms that will clarify the issue. 

Section 124A of the Indian Penal Code should be amended to integrate the essence of the Federal 

Court's ruling in Dutt Majumdar's case. 

Law develops to accommodate changing societal demands; laws that were adequate at the time 

of enactment may no longer be relevant in today's environment. Based on the some last petitions 

submitted before, the Supreme Court has consented to reexamine the Kedar Nath Singh decision 

and determine whether the criminal provision of "sedition" has lost its relevance in the current 

circumstances, six decades after affirming the constitutional validity of Section 124A of the IPC.. 

It would be interesting to see how this plays out in front of the Supreme Court, especially given 

the growing number of persons being prosecuted with sedition, including students, activists, 

journalists, and political opponents. 


