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Abstract 

In the case of Navtej Singh Johar, the principle of Constitutional Morality was used with the 

purpose to strike down section 377 and removed Homosexuality from the ambit of offences. 

Although it has been used innovatively by the courts, it faced severe criticism in some the cases 

like the case of Sabarimala. The aim of the paper is to examine the meaning of morality as per 

the constitutional values and critically assess the current concept of constitutional morality in 

relation to judicial values. There exists a risk of identifying popular morality as constitutional 

morality due to the lack of study and examination of the concept of constitutional morality. 
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Introduction 

Test invented judicially can be found in Indian constitutional law. Doctrines related to the basic 

structure, test of classification the Vintage arbitrariness along with manifest arbitrariness test, 

these are all inventions found under judicially crafted and have no direct reference in any 

constitutional text. An attempt to arrive at consensus on constitutional morality is one of the 

most recent efforts. 

However, in one of the recent judgements of the Sabarimala case,1 it was subjected to heavy 

criticism. Also, the Attorney General of India in one of the scholarly discussions Express it as 

a dangerous weapon further adding fuel to fire.2 The Supreme Court of India is becoming wary 

of the use of net constitutional conscientious when it comes to morality. In many recent 

judgements like that of M Siddiq vs. Mahant Suresh Das (Ayodhya Title Dispute)3, Supreme 

 
1 Indian Young Lawyers Association …Petitioner(s) & Ors. v The State of Kerala & Ors WRIT PETITION 

(CIVIL)NO. 373 OF 2006. 
2 Constitutional morality must die or SC could become Parliament’s third chamber, as Nehru feared: A-G 

Venugopal, Source: https://www.timesnownews.com/india/article/kk-venugopal-attorney-general-sabarimala-

news-addressnstitutional-morality-supreme-court-jawaharlal-nehru-bharatiya-janata-party-chief-justice-
of/328266. 
3 M Siddiq (D) Thr Lrs v Mahant Suresh Das & Ors [2019] SCI Civil Appeal Nos 10866-10867 of 2010. 
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Court of India v. Subhash Chandra Agarwal (Right to Information case)4, constitutional 

morality was found to be missing however now to define the need arriving at consensus when 

it comes to Constitutional Morality has been referred to the bench of 7 judges in the supreme 

court. 

Struck down of section 377 in the recent Navtej Singh Johar case arriving at consensus both 

socially and morally considered that it is more important to arrive at constitutional morality 

than social morality5. Section 377 of IPC was declared unconstitutional on the mere notion that 

it fails to fall under the purview of constitutional morality. The Supreme court being the one to 

uphold the constitution of India stated that consensual sexual conduct between the adult of 

same-sex cannot remain criminalized.  

The same notion was also applied in the Sabrimala case6, where it was decided by a majority 

of four judges of the supreme court that all women irrespective of age, shall be allowed to enter 

the temple. All the judges agreed upon the fact that the word morality present in article 25(1) 

of the constitution of India is the same as constitutional morality. The act of preventing women 

from entering the temple on the account that they are in the state of mensuration will be a 

violation of constitutional morality. One of the judge’s justice Indu Malhotra stated that 

upholding the principle of constitutional morality will only lead to the harmonising of rights in 

general7. 

 

  

 
4 Central Public Information Officer, Supreme Court of India v. Subhash Chandra Agarwal [2010] SCI Civil 

Appeal Nos 10044-10045 of 2010 
5 Navtej Singh Johar vs Union of India Ministry of Law And others Writ Petition (Criminal) No.76 of 2016. 
6 Indian Young Lawyers Association …Petitioner(s) & Ors. v The State of Kerala & Ors WRIT PETITION 

(CIVIL)NO. 373 OF 2006. 
7 Indian Young Lawyers Association …Petitioner(s) & Ors. v The State of Kerala & Ors WRIT PETITION 

(CIVIL)NO. 373 OF 2006. 
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Concept of Constitutional Morality 

In any constitutional democracy adherence to the core of its principles can be defined as the 

concept of consensus to constitutional morality. As defined by Doctor Ambedkar the idea of 

the concept of arriving agreement constitutionally upholding the principles of morality is an 

effective administrative function shorting conflicts among different groups of people without 

any confrontation among them thus leading to the establishment of a peaceful society.  

He emphasises the idea the very fabric of the society should be morally right and also there 

should be a strong relationship between the government and the governance.8 It can also be 

defined as public conditions orders of morality ethics followed by the politicians which make 

up for the core of any policymaking process must be of reasonable and strong nature if one 

wants to progress and prosperity of its people and also the democracy to thrive.  The goal of 

obtaining the consensus about constitutional morality was not narrower but even more 

encompassing, since it was not just limited to the ideas and provisions found in the constitution 

but the broader of what the Constituent Assembly was trying to achieve and that was to develop 

a socio- judicial scenario which would create equal opportunities for the people. 

BR Ambedkar observed the concept of arriving at the consensus to constitutional molarity that 

was expressed in constituent assembly was technically borrowed from the Government of India 

Act 1935 agreed to the fact that administrative details must not be included in the constitution 

but it is the necessity to maintain a civilized society. The need for such inclusion by Dr. 

Ambedkar was justified by referring to Grote the historian of the British empire  

“The diffusion of the idea of consensus to constitutional morality not merely the majority of 

any community but throughout the whole is the indispensable condition of government at once 

free and peaceful; since even, any powerful and obstinate minority may render the working of 

a free institution impracticable, without being strong enough to conquer ascendency for 

themselves9.” 

The Peaceful working of a democratic constitution there is a need for the diffusion of 

constitutional conscience to moralities however also one cannot deny that the form of 

Administration is directly affected by the form of constitution. Appropriation of Administration 

must be in the same essence as that of the Constitution of the country. The Other factor that 

should be kept in mind it is quite possible by changing the form of Administration one can 

 
8 Ambedkar, ‘Speech Delivered on 25 November 1949’ in The Constitution and Constituent Assembly Debates 
9 Constituent Assembly Debates, Vol. 7 (4th November 1948), Grote History of Greece, Volume III page 347. 
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prevent the constitution, opposing its very spirit leading to its inconsistency. By quoting Grote 

the Greek historian, people can be showered with the idea of arriving at a constitutional 

consensus to morality, one can consider the idea of risking the omission of administrative 

details from the constitution letting the legislature work on it.10 The question raised is such 

diffusion regarding the idea constitutional morality can be presumed?  

One can understand from the concept of constitutional morality that it is better suited for the 

form of government that is parliamentary since its acts as a limitation on the powers of the state 

and is less likely to control Liberty provided to citizens. the concept of constitutional to 

morality guarantees liberty to the citizen. two major principles of rule of law institutional 

Supremacy equality before the law can also be used this time the concept of constitutional 

conscientious to Morality.  

In simple terms, one can define that arriving at a consensus to constitutional molarity means 

not acting in a violative manner bow down to the norms and laws that are reflected in the 

constitution of India. It acts as a ground-rule building up of Institution also to uphold the value 

of morality traditions and conventions have to grow with time. Survival of Democratic values 

successfully only when the person in charge of the government box within the framework of 

constitutional parameters without leading to any form of deviant behaviour and reflecting his 

in action primary goal of maintaining institutional integrity and the necessary constitutional 

limitations being committed constitution is one of the major principles of upholding the 

consensus to constitutional morality. 

The concept of consensus to constitutional morality is not restricted to the simple recognition 

of the major principles of constitutionalism as the greatest and clear-cut established 

constitutional morality isn't bound only to the literal constitutional provisions and text rather it 

also contains inside itself the principles of a wide extend such as guiding a pluralistic and 

comprehensive society whilst simultaneously upholding the different virtues of 

constitutionalism. 

Therefore, the constitutional consensus of morality is the very spirit of the constitution which 

is to be found in the Preamble of the constitution, laid down in its standards and Desire and is 

likewise to be found in part 3 of the Constitution especially regarding those provisions which 

guarantee the dignity of a person.  

 
10 Constituent Assembly Debates of India, vol. 7 
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Certain minimum right for the very existence of every person in a civilized society is issued 

under the concept of constitutional consensus of the morality of the democracy. concept of 

constitutional consensus on morality makes sure that all forms of inequality are eliminated 

from the society and each individual is provided with the mean his or her fundamental rights 

democracy. After the enactment of the constitution of any country, an agreement must be 

reached that every right of individual owned by the very principles of the constitution not just 

in textual form but also in the spirit form holding the principle of constitutional morality 

prevents any form of discrimination is taken place in the society 

 

Constitutional Morality in India 

The term constitutional morality cannot be found in any of the articles of the Indian 

Constitution nor is the concept explained in any form. find the term morality in different parts 

of the constitution like under article 19 (2), Article 19 (4) that is right to freedom article 25 (1) 

and Article 26 that is right to freedom of religion. For the interpretation of fundamental rights, 

Supreme Court has used the term constitutional morality as a tool and also used this idea of 

constitutional morality to identify the validity of the constitutional statutes. 

The term constitutional morality was first used by chief justice AP Shah the Delhi High Court 

who claimed it to be the opposite of popular morality. Disregard social morals while 

determining the validation of government action is considered to be a form of constitutional 

morality. Section 377 of the Indian Penal Code criminalising carnal intercourse against the 

order of nature where look down through lenses of values of the constitution, not through the 

eyes of Popular morals that is the desirability of homosexuality in Indian society. 

In Delhi’s judgement, NCT11 the concept of constitutional morality was used in the same 

sentence as that of the spirit and soul of the Indian Constitution by chief justice Dipak Mishra. 

one can consider constitutional morality as doctrine in of 2nd basic structure. It provides the 

supreme court look into the matters of government action not just formally but also in the spirit 

or essence whether they are constitutional or unconstitutional. How the basic structure doctor 

helps the court in determining the validity of constitutional amendments in the very same 

manner the concept of constitutional morality helps the court in examining the constitutionality 

 
11 (2018) 8 SCC 501. 
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of all government action does widening is scope not just to constitutional amendments but also 

to government actions.  

In the case of Manoj Narula versus Union of India12 very important point of public 

importance was discussed that was legal entity of the person having any kind of criminal 

charges against him and also the moral obligation of them being appointed as Central and state 

ministers. it was observed but if the dependence of people on the government is necessary one 

cannot deny the importance of auxiliary precautions being taken to limit the function of the 

government. The above observation was done by relying on the principles of constitutional 

morality. 

The notions that were established in the Suresh Kaushal case13 were claimed to be guided by 

social majoritarian morality hence was overturned Navtej Singh Johar case cause the issue that 

should have been discussed must be under the principles established by constitutional morality. 

Concerning the constitutional morality following observation by the Supreme Court bench was 

made. 

"The concept of constitutional morality advocates and struggles for the maintenance of such a 

polyglot society in the sense that it endeavours to keep the innumerable aspects of its diversity 

that are intrinsically valuable in the society. All three organs of State must curb the influence 

of popular sentiment or majoritarianism. Any attempt to impose a homogeneous, uniform, 

consistent and standardized philosophy across the society would be a grave violation of 

constitutional morality. It is a violation of constitutional morality to equate devotion to the 

Constitution and fidelity to its values with the popular sentiment of a particular era.".14 

 

Critical assessment of Constitutional Consensus to Morality 

The law minister critically viewed the concept of constitutional morality because there is a 

need for consensus in his speech on the occasion of the constitutional day celebration. stated 

that while appreciating the innovations the nuances of constitutional morality should not be 

 
12 (2014) 9 SCC 1 
13 Suresh Kumar Kaushal & Anr vs Naz Foundation & Ors CIVIL APPEAL NO.10972 OF 2013 
14 Navtej Singh Johar & Ors. v. Union of India thr. Secretary Ministry of Law and Justice, W. P. (Crl.) No. 76 of 

2016 
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noted must be a clarity conscientious among the judges must not be any difference of opinion 

it comes to morality.15  

The judgement reached in the Sabrimala case16 and the difference of opinion among the judges 

also led to the following statement by the attorney general of India there is an urgency for the 

judges of the supreme court to arrive at a consensus when it comes to the idea of morality since 

the difference of opinions among them which is likely to happen since each having their 

perception will only affect the functioning of the supreme court. He further stated if the issue 

of arriving at consensus when it comes to morality is not dealt with, the fear of our first PM 

Pandit Nehru of the Supreme court becoming the third chamber will come true. The Attorney-

general of India wishing for the death of constitutional morality only emphasises the fact that 

consensus in terms of constitutional morality is the need of the hour. 

Over the decades' several references have been made regarding the constitutional consensus 

when it comes to morality. With the basic structure being the first one, followed by the first 

Judges case in which it was held that even violating conventions can lead to the violation of 

the concept of constitutional morality. 

In the Independent thought case, the court did not arrive at a consensus regarding the 

application of moral principles to its full extent.17 If properly followed no married man was to 

be exempted from rape laws if he forces himself on his wife. What the court did was the dilution 

of the provisions and the exemptions were removed when applied to married men having sexual 

intercourse with their wives being younger than 18 years. 

The current state constitutional morality was certainly not have fitted within the ambit of 

Ambedkar’s view, because he straightaway denied some of the major nationalist movements 

as not upholding the principles of morality. Nowadays such movements are considered to be 

one of the major forms of attaining and upholding the principles of constitutional morality and 

keeps a check on the judicial pronouncements are in accordance and consensus and is not 

carried arbitrarily. 

 
15 Law Minister Sri Ravi Shanker Prasad on Celebration of Constitutional Day 

Source: http://www.newindianexpress.com/nation/2018/nov/27/apply-yardstick-of-constitutional-morality-

evenly-1903665.html 
16 Indian Young Lawyers Association Petitioner(s) & Ors. v The State of Kerala & Ors WRIT PETITION 

(CIVIL) NO. 373 OF 2006. 
17 Joseph Shine v. Union of India. (2019)3 SCC 39 
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All of these references on why there is a need of arriving at consensus when it comes to 

constitutional morality were too fleeting and insubstantial to have amounted to any serious 

exposition of the law.18 

  

Conclusion 

This idea of constitutional morality is a subset of the basic structure of the constitution. 

Speaking there is unlimited power given to the Indian parliament which if performed as per the 

mere provisions of the constitution can lead to the amendment and abrogation of any form. 

These amendments and abrogation are constitutional or not depends on the discretion of the 

court, hence making it very important for the judges to arrive at the constitutional consensus 

when it comes to the principles of morality, variation in which can hamper the very spirit of 

the judiciary. 

While making the statements regarding the need for consensus in terms of constitutional 

morality neither Grote nor Ambedkar would have the faintest idea that principles of 

constitutional morality will be used as a tool by the courts to interpret government actions and 

keep a check on their arbitrariness. They thought of it as an idea and emphasized the need of 

arriving at constitutional consensus while giving judicial pronouncements which will 

encourage the people’s belief in the judiciary and thus also preventing hampering of the very 

idea of the constitution by political parties for their benefit. The concept of constitutional 

morality was raised by the defeat of Indira Gandhi by the Janta Party. Ambedkar may certainly 

have applauded Chief Justice Shah’s view that the Constitution must prevail over popular 

morals, but that is not what he meant when he used the phrase “constitutional morality”.   

The Constitution of India is a living document evolving day by day, and each day one can come 

across new dimensions being unfolded over the long haul, some of them even passing the 

advancements of the society. Contemplations on the constitution don’t stop as the argument of 

every period gives a new understanding in the light of social change. The constitutional history 

of India additionally has been the witness of quite a sober-minded change in the development 

and understanding of different constitutional provisions. 

The courts must declare the validity of the law on well-established standards, in particular, 

authoritative ability or infringement of rights guaranteed by the constitution or of some other 

 
18 Abhinav Chandrachud: The Many Meanings of Constitutional Morality 18.02.2020 
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established arrangements. Simultaneously, it is normal from the courts as the last competent 

authority of the Constitution to maintain the treasured standards of the Constitution 

furthermore, not to be distantly guided by majoritarian views or well-known discernment. The 

Court needs to be guided based on principles of constitutional morality and the need for 

consensus. 


