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ABSTRACT

This paper offers a comprehensive and critical examination of the judicial and socio-legal
ramifications emerging from the practice of imposing “marry-your-rapist” bail conditions in India,
situating its primary analysis within the framework of the landmark 2025 judgment of Atul Gautham
v. State of Uttar Pradesh. In this pivotal case, the Allahabad High Court granted bail to a rape
accused based predominantly on his willingness to marry the prosecutrix, reflecting a revival of
patriarchal reasoning inconsistent with constitutional and victim-centric jurisprudence. The study
methodically contends that resorting to marriage as a precondition for bail fundamentally
undermines the core tenets of victimology and penology, shifting the societal and psychological
burden onto survivors, rather than placing accountability upon the offender. Through an in-depth
doctrinal and case-specific analysis, the paper reveals how such judicial reasoning not only
trivializes the enduring trauma experienced by survivors of sexual assault but also conflates marital
status with reparation, inadvertently reinforcing antiquated expectations that conflate a woman's
dignity with marital status rather than her constitutional rights. Drawing on Indian and comparative
precedents, esteemed legal commentary, and international human rights conventions, this paper
interrogates the legal and ethical validity of judicial stereotyping. It further critiques the erosion of
consent and violation of bodily autonomy precipitated by coerced marital arrangements, scrutinizing
the judiciarys troubling complicity in perpetuating harmful rape myths. Ultimately, this research
underscores that legal responses to sexual violence must champion survivor dignity, welfare, and
constitutional values; eschewing any return to patriarchal appeasement or social compromise
masquerading as justice, and affirming the judiciary's role as a guardian of rights rather than an
arbiter of regressive social customs.
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INTRODUCTION

Freda Adler, aprominent criminologist and educator once said, “Rape is the only crime where the victim becomes
the accused.”! In a culturally regressive and patriarchal society like India, Judicial responses in several sexual
offence cases reveal persistent insensitivity towards victim-centric principles. The Supreme Court, which is the
apex Court of the Indian judicial hierarchy, has shown shocking lack of awareness about victimology and
disheartening levels of insensitivity with regards to the plight of rape victims. The most recent example of such a
case was a judgement pronounced by the Allahabad High Court in Atul Gautam vs State of Uttar Pradesh* where
the court granted bail to the defendant who was accused of raping his inter-faith live-in partner on the promise of
marriage, perpetuating survival trauma.’ It’s a startling decision that drags us towards the age when such
backward decisions were the norm in the Panchayats of rural India. Allowing a rapist to evade punishment merely
by marrying the victim would be a significant violation of the principles of both victimology as well as penology,
as it ends up punishing the victim more than the criminal. It is a shocking reflection of how misogynistic values
are still embedded deep within our culture since time immemorial.* Such decisions open up a devastating can of
worms as they exemplify a plethora of issues. The treatment of rape victims in this country can be summed up in
a single word: outrageous.

CASE: ATUL GAUTHAM V STATE OF UTTAR PRADESH (2025)

The prosecutrix, a Muslim woman, accused her interfaith live-in partner Atul Gautham, a Hindu man, of violating
his promise to marry her after they lived together in a consensual relationship which involved their child too. She
alleged that she had apprehensions that the accused would abuse, torture and misbehave with her, in spite of or
perhaps further goaded by their live-in arrangement and the birth of their infant daughter.®> An FIR (First
Information Report) was lodged under Sections 376 (rape), 323 (voluntarily causing hurt), 504 (intentional
insult), and 506 (criminal intimidation) of the IPC (Indian Penal Code)® at the Madiaon police station in Lucknow
district. The accused had been in custody in Case Crime No0.0556/2024 since September 16, 2024. The FIR was

! Lexlifeeditor, ‘THE NEVER ENDING DEBATE: Rape is the only crime where the victim becomes the accused’ (Lexlife India, 6
March 2022) https://lexlife.in/2022/03/06/the-never-ending-debate-rape-is-the-only-crime-where-the-victim-becomes-the-accused/
accessed 21 August 2025.

2 Atul Kumar Gautam v State of U.P. and Another [2024] AHC 135041 (Allahabad High Court, 22 August 2024).

3 Eesha Shrotriya and Shantanu Pachauri, ‘A legal ‘remedy’ that perpetuates survivor trauma’ (The Hindu, 11 February 2025)
https://www.thehindu.com/opinion/op-ed/a-legal-remedy-that-perpetuates-survivor-trauma/article69207860.ece

accessed 21 August 2025.

4 Ruban Joe Toniyo and Christie Merin Manoj, ‘Marry-Your-Rapist Law: An Exquisite Solution to Rape’ (2021) Supremo Amicus 27
[395]-[409] https://supremoamicus.org/wp-content/uploads/2021/12/Ruban-Joe-Toniyo-.pdf

accessed 28 April 2025.

5 R Rathore, R Rathore and Verdictum, ‘Allahabad High Court Orders Rape Accused to Marry Victim as Bail Condition’ (Verdictum,
15 January 2025) https://www.verdictum.in/court-updates/high-courts/allahabad-high-court/bail-to-rape-accused-conditional-upon-
marriage-with-victim-atul-gautam-v-state-of-up-2024-ahc-lko-81431-1564858

accessed 22 January 2025.

6 The Indian Penal Code, 1860
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lodged prior to July 2024 under sections of the IPC as the BNS (Bharatiya Nyaya Sanhita)’ was not applicable
then.® ”

The Allahabad High Court entertained the bail application filed by the accused. The Court session was presided
over by a Single Bench of Justice Rajesh Singh Chauhan, with Advocates Karunesh Singh and Vijay Pratap Singh
appearing on behalf of the Applicant (Al Gautham) and AGA Bhanu Pratap Singh, Advocates Piyush
Shrivastava and Prabhat Singh Rathour on behalf of the Opposite Party (State of U.P).!% !!

ISSUE BEING DISCUSSED

e Marriage between the rapist and the victim being promulgated as a bail condition in cases under Section
376 of IPC, 1860 (Section 64 of the BNS, 2023) is deeply problematic on multiple levels.

e [t is yet another one of the age-old traditions that should have been abolished along with sati and child
marriage or even more recently, at least when triple talaq was criminalized in 2019.

e Instead of raising concerns about such a questionable custom, the High Court seems to have imported the
values of backward institutions such as Panchayats, thereby legitimising and further proliferating their
regressive decisions.

ARGUMENTS ADVANCED IN THE COURT

Prosecution Side:

The prosecution represented by additional government advocate (AGA) Bhanu Pratap Singh and advocates
Piyush Shrivastava and Prabhat Singh Rathour generally opposed the bail condition. The prosecution argues that
the applicant may misuse the bail and tamper evidences, influence witnesses etc. Considering the case to be of a
heinous offence, a one of rape, granting bail to the accused may not be the best idea. The prosecution goes on to
emphasize the severity of the charges and hence tries to convince the court into not granting bail to the accused
also taking into account public safety.

Defence Side:

On the other hand, the defendant Atu/ Gautam was represented by advocates Karunesh Singh and Vijay Pratap
Singh. They argue that the couple were indeed living happily and the FIR was only due fo a trivial dispute between

7 The Bharatiya Nyaya Sanhita, 2023

8 Namita Bajpai, ‘Allahabad HC approves bail for rape accused on condition of marrying victim under Special Marriage Act’ (The New
Indian Express, 16 January 2025) https://www.newindianexpress.com/nation/2025/Jan/16/allahabad-hc-approves-bail-for-rape-
accused-on-condition-of-marrying-victim-under-special-marriage-act

accessed 21 August 2025.

° Hindustan Times, ‘Rape case: HC grants bail to accused on condition of marrying inter-faith live-in partner’ (HT Cities: Lucknow, 16
January 2025) Hindustan Times.

10 R Rathore, R Rathore and Verdictum, ‘Allahabad High Court Orders Rape Accused to Marry Victim as Bail Condition’ (Verdictum,
15 January 2025) https://www.verdictum.in/court-updates/high-courts/allahabad-high-court/bail-to-rape-accused-conditional-upon-
marriage-with-victim-atul-gautam-v-state-of-up-2024-ahc-lko-81431-1564858

accessed 22 January 2025.

! Niyati Dhiman, “Allahabad High Court Grants Bail to Accused in Rape Case, Sets Conditions of Marriage and Financial Support”
(Child Rights Clinic — Every Child Counts, 16 October 2024) https://jgu.edu.in/child-rights-clinic/allahabad-high-court-grants-bail-to-
accused-in-rape-case-sets-conditions-of-marriage-and-financial-support/

accessed 21 August 2025.
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the couple and was falsely implicated. They also argue that the defendant is ready to get married with the
prosecutrix under the special marriage act, as soon as he is released from jail and shall do the required pairvi for
marriage to be passed by the competent court. This was presented by the defence as an attempt to amicably resolve
the dispute. The defence further submitted that the accused had no prior criminal antecedents demonstrating that
he was not a habitual offender thereby portraying him as a fit applicant for bail. Gautam also agreed to provide
financial support to the prosecutrix and his infant child by creating a fixed deposit of 5 lakh rupees. The defence
counsel vouched for the applicant, assuring the Court that he would not misuse the liberty of bail and that he shall
adhere to the terms and conditions laid down by the Court, completely conforming to the bail order.

COURT PROCEEDINGS (CRIMINAL MISC. BAIL APPLICATION No. - 11156 OF 2024)

The applicant’s counsel was able to confidently submit that he was indeed ready to marry the complainant as they
had been living together for the past couple of years. However, when faced with the same question, the
prosecutrix’s counsel requested for some time to consult with her, regarding her opinion. Due to the nature of
relationship pre-existing between the 2 parties, the Court ordered on the 23™ of October 2024 that the prosecutrix
be produced before the Court on the 7" of November 2024 so as to learn of her willingness to marry the defendant
or the lack of it. The prosecutrix was presented at the Court along with her 4-month-old infant daughter, whom
the prosecutrix attested to being the child that she had with the defendant. She expressed her worries regarding
the Court’s directive, claiming that the defendant had already breached his promise of marrying her once. She
feared that the accused might abuse the opportunity of marrying her to ill-treat and harass her in the future. The
prosecutrix vocalized her concerns that she was already single-handedly taking care of her daughter in very
precarious circumstances, and doubted whether merely registering their marriage would make the applicant mend
his ways and take care of her and their daughter. She demanded some form of security undertaking for the future,
should she assent to the marriage. She requested the Court some more time to mull over her decision, which the
Court obliged to. The Court issued directions to ensure the presence of the accused for further hearings. at the
Court on 5™ December 2024 at 14:30 without fail. On the day of hearing, the prosecutrix pleaded the Court to
provide at least 15 minutes so she could discuss about their plans for the future, if they decided to go ahead with
their marriage. After a brief consultation, both parties reappeared before the Court. The prosecutrix stated that
she was content with the applicant’s troth. The prosecutrix accepted that she was able to monetise her expertise
as a makeup artist and generate sufficient revenue. Nevertheless, she still requested the Court to support her
demand for a contingency plan via a directive to protect the financial security of her & her child, in the pursuit
of justice. The applicant declared that he too, was willing to marry the prosecutrix, immediately with expedition
(within 7 days) after his release on bail, claiming that she filed the F.I.R. merely due to some minor conflict
between the couple. He agreed to register their marriage under the Special Marriage Act with the Marriage
Registering authority, further conceding to create a Fixed Deposit Receipt of 5 Lakh Rupees in his child’s name
as a token of his good and sincere intention to look after his wife and infant child up to his utmost ability. Since
both the parties were willing to get married and live together after their discussion and based on the fact that the
applicant had no previous run-ins with the law, the court ultimately favoured the defendant’s arguments
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emphasizing mutual willingness. The Hon’ble Judge Rajesh Singh Chauhan, J. therefore pronounced his decision
on 5™ December 2024, ordering the applicant Atul Gautam to be released on conditional bail.'? 13

CRITICAL ANALYSIS

Marry-your-rapist law was a previously normalized reality Indian society’s terrible past that seems to be rearing
its ugly head once again. The judgement of the Atul Gautham case sets a precedent that engages in multiple
contraventions of the principles of victimology and penology that the Indian judiciary is typically expected to
adhere to. In fact, it is an even more shocking revelation that the Atul Gautham case isn’t the first within even the
past year. The previous case too follows a strikingly similar set of facts as well as judgement; Abhishek vs State
of Uttar Pradesh and Ors. (2024)"*, where bail was granted on 18 September 2024 by Justice Krishnan Pahal to
a rape accused on the condition that he marry the survivor within 3 months of release and assume responsibility
for her and their newborn child. The accused had impregnated the victim under the false pretext of marriage,
quite similar to the allegations against Atul Gautam. The Court also imposed a similar condition of financial
support in this case too to ensure justice and safeguard the interests of the victim and her child, ordering the
applicant to deposit (fixed deposit) a sum of Rs.2,00,000/- within a period of six months from the date of release
in the name of the new born baby of the victim till her attaining the age of majority. '°

Section 2 (1) (x) of the BNSS (Bharativa Nagarik Surakhsha Sanhita)'® defines "victim" as a person who has
suffered any loss or injury caused by reason of the act or omission for which the accused person has been charged.
Victimology 1s a specialized branch of criminology that focuses on the scientific study of victims of crime, their
experiences, and the impact of crime on their lives.'” It seeks to understand the physical, emotional,
psychological, and financial consequences of victimization and explores ways to provide support and assistance
to victims.'® Emerging as a distinct field in the mid-20th century, it examines the relationship between victims
and offenders, the psychological impact of victimization, and legal and social responses.'? In its initial stages,
victimology pronounced some very controversial doctrines. One such view suggested that women might share
some responsibility in situations that escalated into sexual assaults. Although the field originally focused on the
varying degrees of victim blameworthiness, by the 1970s, the focus shifted toward preventing victimization,

improving how law enforcement and the courts treated complainants, and promoting faster recovery for victims >

12 R Rathore, R Rathore and Verdictum, ‘Allahabad High Court Orders Rape Accused to Marry Victim as Bail Condition’ (Verdictum,
15 January 2025) https://www.verdictum.in/court-updates/high-courts/allahabad-high-court/bail-to-rape-accused-conditional-upon-
marriage-with-victim-atul-gautam-v-state-of-up-2024-ahc-lko-81431-1564858

accessed 22 January 2025.

13 CRIMINAL MISC. BAIL APPLICATION No. - 11156 of 2024, 05/12/2024; 2024: AHC-LKO:81431

14 Abhishek v State of U.P. And 3 Others [2024] AHC 164612 (Allahabad High Court, 16 October 2024).

1S CRIMINAL MISC. BAIL APPLICATION No. - 32233 of 2024; 2024: AHC:151583

16 The Bharatiya Nagarik Suraksha Sanhita, 2023

7V Pratap Singh, ‘Victimology and Understanding Victim’s Rights’ (JusCorpus, 29 March 2025)
https://www.juscorpus.com/victimology-and-understanding-victims-rights/

accessed 21 August 2025.

18 '"Meaning and Definition of Victimology' (Law Aimers, 26 July 2023) https://lawaimers.com/meaning-and-definition-of-victimology/
accessed 21 August 2025.

9 Rizwan Ahmed, Victimology: History, Concepts, and the Modern Legal Framework (Legal Service India)
https://www.legalserviceindia.com/legal/article-19052-victimology-history-concepts-and-the-modern-legal-framework.html

accessed 21 August 2025.

20 Karmen A, ‘Victimology’ (Encyclopaedia Britannica, last updated [n.d.]) https://www.britannica.com/topic/victimology
accessed 21 August 2025.
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Victimization on grounds of sexual offences is a very common form of victimization and women are often the
most vulnerable to such victimizations, which is a manifestation of the power imbalance in a patriarchal society.
In the present-day context, such victimization is not restricted to women. Even children and men are subject to
such nature of victimization.?!

In the case of Atul Gautham, it is evident at first glance that the immediate victims are the woman and the child.
The child, especially is an innocent victim of circumstances that she had nothing to do with. The infant is born
into social stigma with no fault of her own, solely due to events that happened before she was even born While
the accused is entitled to the presumption of innocence at the bail stage, equating his hardship with victimization
risks diluting the gravity of sexual offences. The woman claimed that she filed a rape complaint as he had broken
his promise to marry her but the accused argued that it was over a minor disagreement. The severe physical &
mental trauma that he had to undergo as a result of his incarceration from 16 September 2025 is often overlooked
in general discussions. In this case, the accused may face reputational consequences inherent in criminal
prosecution, which cannot be equated with the harm suffered by survivors of sexual violence, as he is portrayed
as a rapist in the view of the society, ruining his reputation and further exacerbating his psychological anguish,
wearing him down with constant accusations. The extraneous financial burden on him would have also been
exemplified due to various reasons such as the loss of earnings/ employment itself in addition to which he would
be forced to bear the steep costs of the Court proceedings.?” The bail conditions also can affect the applicant
himself in a negative manner. The Court had ordered him to look after his wife and his child, and to create a
Fixed Deposit Receipt of 5 Lakh Rupees for a period of 5 years in his infant child’s name, which would only
further extend & worsen the strain on his already weakened finances. Also, more importantly, the accused’s
consent to marriage is influenced by custodial pressure and cannot be regarded as a genuinely voluntary choice.
It involves a significant level of indirect arm-twisting as the accused would clearly choose to go out on bail by
marrying her and conceding to whatever the Court says rather than staying in police custody, so it isn 't really a
fair set of options for him.

Courts that endorse such marriages risk legitimizing serious crimes by shifting the responsibility for resolution
onto the survivor instead of ensuring justice through proper legal procedures. Accused individuals may also
exploit the offer of marriage as a tactic to obtain bail or reduce their sentence, thereby weakening the very
foundations of justice, eroding the punitive and deterrent objectives of criminal law. Courts must refrain from
endorsing socially conditioned settlements that compromise the rights and autonomy of survivors. Decisions on
bail must rest solely on legal grounds, not on private settlements between the parties. It has been upheld multiple
times that in cases involving offences as heinous as rape, compromise between the parties must not be allowed.
In State of M.P. vs. Balaram (2005), it was held by the Supreme Court of India that the offer of the rapist to
marry the victim are not relevant reasons, for reducing the sentence prescribed by the statute. This was further
upheld in Shimbhu & Anr vs State of Haryana (2013)*! which also reiterated that compromise between the parties
cannot be treated as a valid ground for reducing sentence or granting bail in cases of rape. Such offences are non-
compoundable and constitute a crime against society at large, not merely a dispute between individuals. The

2l Rizwan Ahmed, Victimology: History, Concepts, and the Modern Legal Framework (Legal Service India)

https://www.legalserviceindia.com/legal/article-19052-victimology-history-concepts-and-the-modern-legal-framework.html

22 Carolyn Hoyle, Naomi-Ellen Speechley and Ros Burnett, The Impact of Being Wrongly Accused of Abuse in Occupations of Trust:
Victims’ Voices (University of Oxford Centre for Criminology, 2016) p 57.

23 State of M.P v Bala @ Balaram AIR 2005 SC 3567.

24 Shimbhu & Anr v State of Haryana (2014) 13 SCC 318.
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Court cannot presume that the victim’s consent to any compromise is voluntary or free from coercion, particularly
in light of the psychological trauma endured or possible influence exerted by the accused. Accepting compromise
in such matters may unduly burden the victim and expose her to further pressure or harassment. Therefore, any
private settlement reached between the parties cannot be relied upon to justify leniency in bail or sentencing
considerations. In Gian Singh vs. State of Punjab (2012)%, it was held that offences of a heinous and grave
nature, such as those involving mental depravity, including murder, rape, and dacoity, cannot be quashed solely
based on a mutual understanding between the accused and the victim or their kin. These are not merely personal
grievances but acts that deeply affect the social fabric and public conscience. In State Of M.P vs
Madanlal (2015)%, the Court held that in matters involving rape or attempted rape, the notion of compromise
cannot be entertained. Such offences are not merely against the individual but strike at the dignity and bodily
integrity of a woman, her body being her own sanctuary. These acts violate her person, tarnish her honour, and
irreparably damage her reputation, which is among the most valued aspects of one’s life. The dignity of a woman
is inviolable and must be preserved at all costs. To permit settlement in such cases would be to trivialize the
gravity of the offence and undermine the sanctity of her honour, which is neither negotiable nor perishable.
Despite having a flawed reasoning that’s tied into the outdated notions of honor, the core message of bodily
integrity and the unacceptability of compromise is a precedent that should be upheld. In V. Mohan vs. State Rep.
(2015)*", the Madras High Court upheld the validity of a mediation between the rapist who promised to marry
the victim and ended up impregnating her. Despite the victim being a minor, the compromise arrangement resulted
in the rapist marrying her. The court emphasized that any solution would suffice as long as it was arrived at
quickly and with mutual consent, as the girl’s future was at stake. However, they failed to consider that the victim
not attaining majority at the time of her delivery would invalidate any consent given by her in their previously
“consensual” relationship. Such bail conditions prioritize social settlement over legal justice, reinforcing the
notion that marriage is the solution for rape rather than appropriate punishment for the crime.

The enforcement of such arbitrary bail conditions contravenes the principles set by the Supreme Court in Kunal
Kumar Tiwari v. State of Bihar (2017)*, where it was clearly stated that “such conditions cannot be arbitrary,
fanciful or extend beyond the ends of the provision” The bail condition of marriage might be innocuous for the
victim in this case, as she agreed to get married and was even able to lay down certain conditions for her own
interest, due to which the Court ordered that he create a financial contingency of 5 Lakh Rupees for her and their
child from his earnings. However, the core concept of even considering marriage between a rapist and the victim
is detrimental to the ideals of human rights. The decision in Atul Gautham’s case risks setting a troubling
precedent by reinforcing deeply problematic ideas about a woman’s autonomy and status.? It reflects a regressive
and discriminatory mindset that treats marriage as a form of restitution for rape which is an approach that
dangerously equates justice with social conformity. Such reasoning distorts the nature of sexual violence,
reducing it to a private civil matter rather than recognizing it as the serious criminal offence it is. By implying

25 Gian Singh v State of Punjab & Anr [2012] AIR SCW 5333 (Supreme Court of India, 24 September 2012).

26 State of M.P v Madanlal (2015) AIR SCW 4247.

27 V. Mohan v State Rep. by the Inspector of Police [2016] Mad HC (Chennai Bench, 11 August 2016) (Madras High Court)
https://indiankanoon.org/doc/56398908/

accessed 29 April 2025.

28 Kunal Kumar Tiwari @ Kunal Kumar v State of Bihar [2017] INSC 748 (SC, 21 August) (Criminal Appeal No 1536/2017)
accessed 21 August 2025.

2 The Study IAS (Manikant Singh), ‘Judicial precedents and the questionable bail conditions in rape cases’ (The Study IAS, 13 February
2025) https://www.thestudyias.com/blogs/judicial-precedents-and-the-questionable-bail-conditions-in-rape-cases/ accessed 21 August
2025
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that matrimony can restore a survivor’s so-called “honour”, the judgment upholds harmful gender norms and
undermines the core principle that rape is a grave violation of bodily integrity and individual rights. Courts are
expected to protect fundamental freedoms and prioritize the well-being of survivors, not validate outdated beliefs
that tie a woman’s worth to her marital status.

However, while it may appear from the outside that this entire case debacle could have been sorted out by a
simple discussion amongst the couple regarding their marriage, one can never truly know and understand what
pushed the woman to resort to such an extreme solution. In a male-dominated society like India that still
suppresses women'’s voices to uphold outdated notions of “purity” and “honour”, if a woman is willing to come
out and speak up against the injustice meted out to her despite knowing the damage that would occur to her
reputation according to the societal standards, then her complaint must be taken seriously. In a case that took
place as recently as 2021, Phool Singh vs. State of Madhya Pradesh™, the survivor disclosed the incident to her
sister-in-law and mother-in-law, but her account was met with disbelief and, instead of support, she was subjected
to physical assault. She later confided in other members of her marital household, despite which no steps were
taken in response. In the infamous Priyadarshini Mattoo case’', even authorities treated the deceased’s
complaints regarding the accused repeatedly harassing her very lightly. The measures that were taken by the law
enforcement authorities were not only minimal and ineffectual but also proved to be futile as the vindictive
accused was able to rape and kill the victim. Even in cases where the woman actually does build up the courage
to file a case in front of the Courts, the judges treat them terribly as at the end of the day they too are humans
moulded by the similar patriarchal society that tends to blame women. In the case of Sri Rakesh B vs State Of
Karnataka (2020)?, the Court made some deeply disturbing statements arguing against the veracity of the victim,
disparaging her character based on regressive ideals of women’s behaviour, claiming going to her office at night,
not objecting to consuming drinks with the petitioner and allowing him to stay with her till morning is unbecoming
of an Indian woman and that it is not the way Indian women react when they are ravished.

In the case of The State Of Punjab vs Gurmit Singh (1996)*, the Trial Court demonstrated lack of sensitivity on
the part of the court by casting unjustified stigmas on a prosecutrix aged below 16 years in a rape case, by
overlooking human psychology and behavioural probabilities. The trial court not only erroneously disbelieved
the prosecutrix, but quite uncharitably and unjustifiably even characterised her as a girl “of loose morals” or
“such type of a girl.” The Supreme Court firmly criticized the trial court for making unwarranted remarks on the
character of the prosecutrix, noting that such observations lacked the judicial restraint and sensitivity required
in cases of sexual offences. It emphasized that courts must avoid comments that can retraumatize victims, deter
them from seeking justice, or inadvertently embolden offenders, as this undermines public confidence in the
justice system and may perpetuate a culture of impunity. The Supreme Court further held in that case that in cases
of sexual offences, delay in filing an FIR should not be viewed with suspicion, as it often stems from the
survivor’s hesitation and the family's concern for her dignity and future. Particularly in conservative societal
settings such as India, a young woman may struggle to immediately report such incidents due to fear of stigma,
social ostracism, and damage to her family’s reputation. The reluctance to approach authorities is frequently

30 Phool Singh v State of Madhya Pradesh [2021] INSC 753 (SC, 1 December 2021).

31 State (Through CBI) v Santosh Kumar Singh (2006) 2007 Cri LJ 964 (Delhi High Court).

32 Sri Rakesh B v State of Karnataka (Karnataka High Court, 22 June 2020) (Criminal Petition No 2427 of 2020)
https://indiankanoon.org/doc/140236942/

accessed 29 April 2025.

33 The State of Punjab v Gurmit Singh and Ors (1996) 2 SCC 384.
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rooted in a deep sense of shame and trauma, not falsehood. Courts must recognize that a survivor’s initial silence
or limited disclosure, such as only informing close family, is consistent with normal human behaviour. The trial
court erred in disregarding these factors and in drawing adverse inferences from the prosecutrix's delay or her
not informing others immediately. It must also be stressed that a woman's past sexual history cannot negate her
right to refuse unwanted advances, nor does it diminish the seriousness of a non-consensual act. Judicial scrutiny
must centre on the conduct of the accused, not the moral character of the survivor.

Where sexual intercourse before marriage is a sin and taboo, the Indian society believes that the rapist itself can
help undo the taboo by marrying the victim.>* This portrays the view that Indian society views rape as a loss of
purity rather than the heinous crime it actually is. These marry-your-rapist laws reinforce misogynistic norms in
an already existing patriarchal society. The consent of the victim cannot be reasonably assumed to be as a free
choice. The undermining of her choice is in itself a violation of decisional autonomy, dignity, and bodily integrity
protected under Article 21 of the Constitution, as recognised in K.S. Puttaswamy v. Union of India”rape degrades
the very soul of the victim.?® Imposing marriage as a condition for bail in sexual offence cases distorts the legal
process and infringes upon the survivor's autonomy. Such arrangements often lead to an imbalance of power,
where the survivor may be pressured into dependence, financially, emotionally, or socially, on the very person
accused of causing harm. This dependence can create space for ongoing manipulation and abuse, often framed
as reconciliation.® It also risks interfering with the survivor’s capacity to participate in legal proceedings without
influence, potentially skewing the trial’s fairness. By placing survivors in legally sanctioned relationships with
their alleged abusers, the justice system may inadvertently validate coercion and shield perpetrators from
accountability. Numerous instances of so-called “compromise marriages” have shown that survivors frequently
remain in harmful environments under pressure, facing continued trauma without meaningful recourse. Such
insensitive laws fail to understand the victim’s perspective and exacerbate the physical and mental pain of the
victim. Notwithstanding the serious and long-lasting negative impacts that rape has on a woman’s sexual and
reproductive health, the sheer severity of the mental & emotional suffering the woman has to go through can itself
lead to devastating impacts such as the development of harmful psychological disorders such as Post Traumatic
Stress Disorder or more specifically Rape Trauma Syndrome. It is a depressing reflection about the society we
live in, as the judiciary which is expected to consist of some of the most educated and experienced scholars in
the entire country, cannot be expected to be sensitive enough to comprehend the simple concept that the victim
could not possibly be expected to lead a happy or peaceful life with the same individual who traumatized her.>’
A major incident that took place in 2016 can be an eye-opener with respect to the evil effects of such a marriage.
A 19-year-old girl in Haryana was subjected to severe mental and physical abuse after she was forced to marry
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her alleged rapist.>® After 7 months of undergoing the campaign of torture by her in-laws, she finally committed

suicide.’® To make matters worse, the United Nations Population Fund’s (UNFPA) Annual Report of 2021, found
out that nearly 20 countries, including India, Algeria, Angola, Bahrain, Bolivia, Cameroon, Dominican Republic,
Equatorial Guinea, Eritrea, Gaza, Iraq, Kuwait, Libya, Philippines, the Russian Federation, Serbia, Syria,
Tajikistan, Thailand, Tonga and Venezuela still hadn’t repealed such antiquated inhumane practices, despite
countless women’s movements.**

Such laws find historical validation from the regressive doctrines of the past. Being raped was considered the
woman'’s fault, which she could rectify only by marrying her rapist. A woman was considered the father’s or her
family’s property and their worth was linked to her “chastity”. If she was raped, she would be considered
“damaged goods”, thereby lowering the society’s view of the woman and their family’s character. Therefore, the
victim had to marry the rapist to restore their family’s twisted sense of honour and the rapist had to marry the
victim to avoid paying compensation by accepting the “damaged property.”*!

A major step has been taken in India on the path towards meaningful progress in the form of a judgement
pronounced by the Supreme Court of India in the 2021 case of Aparna Bhat vs. State of Madhya Pradesh** where
it overturned the decision of the M.P. High Court which opined that by tying a rakhi, the rapist could reinstate the
woman’s lost right. The Supreme Court laid down guidelines regarding bail conditions and marriage-rape laws

1. Bail conditions must prioritize the complainant s safety and must not permit any contact with the accused,
to avoid secondary trauma.

2. Courts should avoid terms rooted in patriarchal or stereotypical views. In other words, discussion about
the dress, behavior, or past “conduct” or “morals” of the prosecutrix, should not enter the verdict granting
bail.

3. Under no circumstance should the judiciary suggest or endorse compromise or marriage between the
accused and the survivor in sexual offence cases, as such actions trivialize the crime and exceed judicial
authority.

4. Heinous offences like rape are not subject to compromise and must be treated with the seriousness they
warrant.

The Supreme Court ordered judges to avoid relying on widely held gender biases that portray women as
physically weak, indecisive, and subordinate to men, who are seen as the sole decision-makers in the home. These
views demand female obedience, label chastity as a virtue, and presume every woman aspires to motherhood and
must handle child-rearing. They also blame women for violence based on their clothing or being alone at night.
In legal contexts, such biases suggest that women exaggerate, require corroboration, and that sexually active
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women lack credibility in sexual offence cases.* Joanne Conaghan points out pertinently that “removing the
doctrinal debris of a legally instituted gendered hierarchical order does not necessarily get rid of deeply ingrained
social and cultural attitudes which law has long endorsed and which continue to infuse the criminal justice
process, albeit in more covert, less accessible forms.”**

Judicial stereotyping remains a major obstacle to justice for women survivors of violence. As noted by the Inter-
American Commission on Human Rights, such bias leads judges to rely on preconceived notions rather than the
facts of the case. This undermines the law’s potential to protect and empower. The CEDAW Commiittee, in V.K.
v. Bulgaria®, stressed that stereotypes can deny women a fair trial and warned against fixed ideas shaping legal
outcomes. Myths about how a “real” rape victim should behave, such as showing resistance, having injuries,
reporting immediately, or fitting ideals of chastity, discredit many survivors’ experiences. It was held in R v.
Osolin (1993)% that these harmful beliefs include the falsehoods that respectable women don’t get raped, that
only women of “bad character” are targeted, or that consent is likely unless force is visible. As the Canadian
Supreme Court stated in R v. Seaboyer®’, victims are too often judged by outdated myths about who is credible
and what counts as real harm.

CONCLUSION

The decision in Atul Gautham v. State of Uttar Pradesh starkly reveals the enduring grip of patriarchal values
within the Indian justice system, where marriage is still treated, albeit indirectly, as a potential resolution to the
crime of rape. Such judgments not only distort the criminal justice process but also undermine the autonomy and
dignity of survivors by reinforcing the dangerous fiction that sexual violence can be “corrected” through
matrimony Rape i1s a grave violation of bodily integrity, autonomy, and human dignity, with enduring
psychological consequences and leaves lasting psychological wounds. To treat such offences as negotiable or
remediable through marriage is to ignore their devastating impact and reinforce a culture of indifference. Offering
marriage as a remedy reflects not concern for women’s rights, but rather an institutional indifference to the
violation of their dignity. It is especially ironic that in an era where women's empowerment is publicly celebrated,
we still fail to meaningfully protect their dignity and bodily autonomy. The rising incidence of sexual crimes
reveals a grim disconnect between societal progress and institutional practice. In this context, judicial decisions
must be grounded in law and human rights, not societal expectations of honour or compromise. The responsibility
of the judiciary is to uphold justice, not perpetuate systems that silence or shame survivors. To preserve the
sanctity of justice, courts must remain vigilant against such regressive reasoning and reaffirm that crimes like
rape demand accountability, not assimilation into the very structures that enabled the abuse. Courts, therefore,
bear a profound duty not just to uphold the law, but to do so with the utmost sensitivity, rejecting compromises
that degrade the survivor's experience. Judicial systems must stand firmly on the side of justice, not societal
appeasement, and reaffirm that honour lies not in silence or settlement, but in recognizing and redressing harm
with integrity.
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