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Introduction

In the rapidly evolving digital landscape, where intellectual property (IP) rights and copyright
disputes are becoming increasingly complex, traditional legal frameworks and dispute resolution
mechanisms often struggle to keep pace. The advent of blockchain technology presents a
revolutionary opportunity to transform the way these intricate conflicts are addressed. By
harnessing the inherent strengths of decentralised, immutable, and transparent blockchain
networks, online dispute resolution (ODR) platforms can offer a more efficient, equitable, and
accessible means to resolve IP and copyright disputes.

Platforms like Kleros, built on the Ethereum blockchain, are pioneering this paradigm shift by
offering a decentralised justice system that eliminates the need for centralised authorities or
intermediaries. By using smart contracts and crowdsourced adjudication, these platforms aim to
create a fair and unbiased ecosystem for dispute resolution, where parties can present their claims
and evidence, and impartial jurors can render verdicts based on the merits of each case.'

However, as this groundbreaking technology continues to evolve, it is crucial to address the
challenges and potential pitfalls that may arise. Concerns surrounding the qualifications and
impartiality of jurors, the immutability of blockchain® records, and the risks of insider trading and
conflicts of interest must be carefully navigated to ensure the integrity and credibility of these
decentralised dispute resolution systems.

This article delves into the intricacies of blockchain-based ODR, exploring its potential
applications in IP and copyright disputes while critically examining the obstacles and
vulnerabilities that must be addressed to unlock its full potential. By drawing upon established
legal frameworks, industry best practices, and innovative technological solutions, we aim to chart
a path towards a more transparent, equitable, and efficient future for resolving intellectual property
conflicts in the digital age.
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The Verses of Blockchain-based Online Dispute Resolution

Introduction

By leveraging the inherent strengths of blockchain technology, such as decentralisation,
immutability, and transparency, ODR platforms can provide a fair and efficient means of resolving
conflicts without the need for traditional legal systems. The process typically begins with the
disputants submitting their claims and evidence to the blockchain-based ODR platform. These
platforms often use smart contracts to automate dispute resolution, ensuring predefined rules and
procedures are consistently followed. Once the claims and evidence are submitted, a panel of
neutral arbitrators, selected through a transparent and decentralised process, evaluates the case and
renders a decision. The decision is then recorded on the blockchain, making it immutable and
publicly verifiable.>.

The Practical Implementation

Centro Plural, a Mexican non-profit organisation, filed a dispute with Kleros, a decentralised ODR
platform, regarding the ownership of the "centroplu.ar" domain name.*. The case was heard by a
panel of crowdsourced jurors, who ruled in favour of Centro Plural based on the evidence
presented. The decision was recorded on the Ethereum blockchain, demonstrating the potential of
blockchain-based ODR in resolving domain disputes. The Maker DAO v. Mango Markets’
Exploiter (2022) involved a dispute between Maker DAO, a decentralised autonomous
organisation (DAQO), and an anonymous exploiter who allegedly drained $116 million from the
Mango Markets cryptocurrency exchange. The case was adjudicated by Aragon Court, a
blockchain-based ODR platform, where a panel of jurors ruled in favour of Maker DAO and
ordered the exploiter to return the funds. The decision was recorded on the Ethereum blockchain,
showcasing the applicability of blockchain-based ODR in resolving high-stakes financial
disputes.®

Spells of Trouble: The issues with Blockchain-based ODR

One major problem faced by online blockchain-based ODR is the potential for biased or
unqualified arbitrators. Since arbitrators are often selected through a decentralised process, there
is a risk that individuals with questionable motives or insufficient expertise may participate in
decision-making. This could undermine the fairness and integrity of the dispute resolution process.

3 European Union Blockchain Observatory and Forum, Report on "Code Upgradability" (2018).

4 Centro Plural v. Unknown (Kleros ODR Platform), recorded on Ethereum blockchain, available at
https://etherscan.io/(accessed Aug. 14, 2024).

> Maker DAO v. Mango Markets Exploiter, Ethereum blockchain record (2022), available at
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Task Force (2019).

burnishedlawjournal.in


https://etherscan.io/
https://etherscan.io/

Volume 7 issue 1 2026 2582-5534

Additionally, the immutability of blockchain records can be a double-edged sword. While it
ensures the transparency and tamper-resistance of decisions, it can also make it challenging "to
rectify incorrect decisions or errors once they are recorded on the blockchain. This could lead to
situations where parties are bound by flawed rulings, potentially undermining the principles of
justice and fairness. Furthermore, there are concerns regarding the scalability and efficiency of
blockchain-based ODR platforms, particularly in handling high volumes of disputes or complex
cases. The decentralised nature of these platforms may introduce latency and computational
overhead, which could hinder the timely resolution of disputes.®

Kleros: The Resolution to the Quantary

Kleros, a decentralised justice mechanism based on the Ethereum blockchain, has emerged as a
prominent player in the realm of blockchain-backed Online Dispute Resolution (ODR). As of
November 2021, it had resolved around 1,000 disputes with 14,000 registered users. The system
operates by requiring parties to purchase Ethereum (ETH) and exchange it for Kleros' native
cryptocurrency, Pinakion (PNK), to participate as jurors or disputants. The jury composition in
Kleros is fixed at three members, ensuring a majority decision in binary disputes. However, this
approach may prove ineffective in non-binary disputes that require more nuanced opinions. Unlike
traditional courts, where judges can express dissenting opinions, Kleros penalises minority jurors
by deducting their PNK stake, potentially hindering the evolution of legal norms and
jurisprudence.’

The Kleros system allows unlimited appeals, with each subsequent proceeding requiring additional
fees from the parties. However, the concentration of PNK holdings among a few individuals raises
concerns about potential juror monopolies, in which the same jurors may repeatedly adjudicate
disputes and appeals within specialised sub-courts.To address these issues, Kleros could consider
allowing parties to determine the number of jurors required based on the dispute's value or
complexity. Additionally, implementing a system that allows jurors to disclose their qualifications
and expertise voluntarily could enhance transparency and improve decision-making.!’

Zencode Vs Tech Solutions: Delving into the Practicalities of Online Dispute Resolution
through means of Resolution

Resolutio, a cutting-edge blockchain-based online dispute resolution (ODR) platform, is
transforming conflict resolution in the digital era by leveraging decentralised blockchain
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https://www.cambridge.org/core/books/blockchainbased-dispute-resolution/ (accessed Aug. 14, 2024).
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technology. This platform provides a transparent, efficient, and secure way to resolve disputes
outside traditional legal systems. A recent case exemplifying its application involved ZenCode
Inc., a software development company, which filed a dispute against its client, TechSolutions
LLC!, over non-payment for services rendered. After both parties submitted their claims and
supporting evidence, a panel of three jurors selected by Resolutio's innovative contract system
reviewed the case. The jurors, selected based on their reputational scores and expertise, ultimately
ruled in favour of ZenCode, finding that the company had fulfilled its contractual obligations. The
decision was recorded immutably on the Ethereum blockchain, ensuring transparency and setting
a precedent for future disputes.'?

Despite its innovative approach, Resolutio faces challenges, particularly regarding the
qualifications of its jurors and the potential for conflicts of interest arising from the blockchain's
anonymous nature. In the ZenCode case, the lack of a formal process to verify jurors' qualifications
in software development and contract law was a notable concern. Additionally, the platform lacks
mechanisms to identify undisclosed relationships or vested interests among jurors. However,
Resolutio's integration with traditional legal systems enables enforcement of its decisions and, if
necessary, further legal action.!* As blockchain technology continues to evolve, platforms like
Resolutio must address these challenges to maintain fairness, impartiality, and due process in
digital dispute resolution.

The Roadblocks to Mainstream Adoption: Practical Challenges in Implementing Online
Dispute Resolution

As online dispute resolution (ODR) platforms like Resolutio strive for mainstream adoption, they
face several practical challenges that hinder widespread implementation. One real-life scenario
that highlights these issues is a trademark infringement dispute between two major fashion brands,
Haute Couture and Trendy Threads.'*

When Haute Couture alleged that Trendy Threads had infringed its registered trademark by using
a strikingly similar logo, it turned to Resolutio's ODR platform to seek resolution. However, the
process soon encountered several obstacles. Firstly, the selection of jurors proved to be a
significant hurdle. While Resolutio claimed to employ a sophisticated algorithm to assign qualified

11" Zencode Inc. v. Tech Solutions LLC, Resolutio blockchain-based ODR platform, Ethereum blockchain record
(accessed Aug. 14, 2024), available at https://etherscan.io/.

12 ICC Rules of Arbitration, International Chamber of Commerce.

13 Wu, Timothy C., Digital Property Rights and Decentralized Networks: A Legal Analysis (Harvard University Press,
2023), available at https://www.hup.harvard.edu/catalog.php?isbn=9780674986873 (accessed Aug. 14, 2024).

14 Mouffe, Chantal, Online Dispute Resolution: From Theory to Practice (Kluwer Law International, 2020), available
at https://www.wolterskluwer.com/en/solutions/kluwer-law-international/online-dispute-resolution (accessed Aug.
14, 2024).
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jurors, the parties soon discovered that the appointed panel lacked expertise in intellectual property
law and the nuances of the fashion industry.'>

Furthermore, concerns arose about the jurors' impartiality, as there was no mechanism to identify
and mitigate potential conflicts of interest. Rumours circulated that one of the jurors had previously
consulted for Trendy Threads, casting doubt on the fairness of the proceedings. Another challenge
emerged in the submission and evaluation of evidence. Resolutio's platform was ill-equipped to
handle the complexities of trademark infringement cases, which often involve intricate legal
arguments and detailed comparisons of design elements. The parties found themselves struggling
to present their cases effectively within the platform's limitations.

Lastly, the immutability of the blockchain raised concerns about the ability to rectify erroneous
decisions. In a rapidly evolving legal landscape, where precedents and interpretations are
constantly being updated, the permanence of the blockchain-recorded verdict posed a significant
hurdle to maintaining alignment with the latest legal developments. This real-life scenario
underscores the practical challenges that ODR platforms must overcome to gain widespread
acceptance and trust from businesses and individuals alike. Addressing issues related to juror
qualifications, impartiality, evidence handling, and the adaptability of decisions is crucial for these
platforms to become a viable and reliable alternative to traditional legal systems.'®

Practical Implementation of the Justice Protocol

The Justice Protocol, a groundbreaking decentralised arbitration system built on blockchain
technology, exemplifies how disputes can be resolved fairly and transparently. A practical example
of its implementation is the case of a freelance graphic designer, Sarah, who was hired by the tech
startup InnovaTech to create a series of marketing materials. After delivering the work as agreed,
Sarah had difficulty receiving her full payment from the startup. Turning to the Justice Protocol,
Sarah submitted her claim and evidence, including the contract and proof of work delivery, to the
decentralised platform. InnovaTech was notified and provided their counterclaim and supporting
documentation. The Justice Protocol's innovative contract system then facilitated the selection of
a panel of impartial arbitrators from its decentralised network. These arbitrators, selected for their
expertise and reputation scores, reviewed the case documents and requested additional information
as needed. After a predetermined review period, the arbitrators cast their votes, and a decision was
reached based on a consensus mechanism. The decision, in favour of Sarah, was recorded
immutably on the blockchain, ensuring transparency and establishing a precedent for similar future
disputes. This case highlights the Justice Protocol's ability to provide a fair, efficient, and tamper-

IS UNCTAD Dispute Settlement Provisions in International Investment Agreements, United Nations Conference on
Trade and Development (2005).
16 Decentralized ODR Platforms: Potential and Pitfalls, Chicago Journal of International Law, Vol. 22, No. 1 (2021).
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proof dispute-resolution process while integrating with traditional legal systems to ensure
enforceability.!”

The India Chapter

The Delhi High Court case of Christian Louboutin Sas v. Mohan Lal & Sons (2022)'® highlights
the issue of unqualified arbitrators in blockchain ODR for trademark disputes. Louboutin, the
famous French footwear company, filed a case against an Indian entity for trademark infringement
over the use of its distinctive red-soled shoe design. If this had been adjudicated through a
decentralised blockchain ODR platform, there are concerns that the jurors/arbitrators selected
through an open crowdsourcing model may not have had the requisite expertise in Indian
trademark law and jurisprudence.'® to properly evaluate the nuances of this dispute. This could
have led to an uninformed or biased decision that failed to reflect established Indian legal norms
regarding trademark protection.

In the 2019 Delhi High Court case of Crocs Inc. v. Nexstep Comserve LLP?°The American
footwear company Crocs filed suit against an Indian e-commerce firm for trademark infringement
over the sale of lookalike clogs. The complex legal questions around trademark distinctiveness,
consumer confusion, and market segmentation required nuanced evaluation by adjudicators well-
versed in Indian trademark jurisprudence. Had this been handled through blockchain ODR's
crowdsourced arbitration model, there are doubts whether the appointed jurors would possess the
specialised expertise to apply Indian legal tests and precedents appropriately.!.

Similarly, in the 2021 case of Smartphone Logistics Solution & Ors v. Delhi Public School
Society*’Issues around trademark licensing agreements and merchandising rights were scrutinised
under Indian statutes. Adjudicating such a dispute through blockchain ODR risks jurors being
unfamiliar with Indian contract law principles such as privity, restraint of trade, and unlawful
interference with contractual relations. Without a robust system to verify arbitrators' qualifications
and competencies, decentralised blockchain platforms could issue rulings at odds with established
Indian judicial interpretations of intellectual property laws and related legal domains. Robust

17 Blockchain and Decentralized Dispute Resolution Systems, Harvard Journal of Law & Technology, Vol. 34, Issue
1(2021).

18 Christian Louboutin Sas v. Mohan Lal & Sons, (2022) Delhi High Court, available at
https://www.indiankanoon.org/doc/ (accessed Aug. 14, 2024).

1 Decentralized Justice: Blockchain Arbitration in Intellectual Property Disputes, Yale Law Journal, Vol. 130, No. 2
(2020).

2 Crocs Inc. v. Nexstep Comserve LLP, (2019) Delhi High Court, available at
https://www.indiankanoon.org/doc/(accessed Aug. 14, 2024).
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22 Smartphone Logistics Solution & Ors v. Delhi Public School Society, (2021) Delhi High Court, available at
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qualification screenings and expertise verifications may be necessary to ensure IPR arbitration on
blockchain ODR systems aligns with binding Indian legal norms and precedents.

From Good to Better: Recommendations and Suggestions

To mitigate the risk of biased or unqualified arbitrators, ODR platforms could implement a
rigorous accreditation process for jurors, similar to the guidelines set out in the Delhi High Court's
decision in Eros International Media Ltd. v. Telemax Links India Pvt. Ltd. (2016). In this case, the
court emphasised the importance of selecting qualified and impartial arbitrators to ensure fair and
just proceedings. ODR platforms could require jurors to provide proof of relevant expertise,
undergo training, and disclose potential conflicts of interest, as recommended by the United
Nations Commission on International Trade Law (UNCITRAL) Technical Notes on Online
Dispute Resolution (2016).%°

To address the issue of immutable blockchain records, ODR platforms could explore the concept
of "code upgradability" as proposed by the European Union Blockchain Observatory and Forum
(2018). This approach would allow for updating the underlying smart contracts and protocols to
align with evolving legal frameworks and jurisprudence, while maintaining the integrity of existing
records. The Court of Justice of the European Union's ruling in the case of Skatteverket v. Hedqvist
(2015)** highlighted the need for technological solutions to adapt to changing legal interpretations
and regulations.

To address insider trading vulnerabilities, ODR platforms could implement robust identity
verification processes for jurors, as recommended by the Financial Action Task Force (FATF) in
its Guidance on a Risk-Based Approach to Virtual Assets and Virtual Asset Service Providers
(2019). Additionally, platforms could require jurors to disclose their cryptocurrency holdings and
transactions, similar to the requirements under the Securities and Exchange Commission's (SEC)
Regulation Fair Disclosure (Reg FD) for corporate insiders.?

Furthermore, ODR platforms could establish ethical guidelines and codes of conduct for jurors,
drawing inspiration from the International Bar Association's (IBA) Rules on the Taking of
Evidence in International Arbitration (2020). These rules emphasise the importance of impartiality,
confidentiality, and the avoidance of conflicts of interest in arbitration proceedings.

Finally, to enhance transparency and public trust, ODR platforms could consider implementing a
system for publishing anonymised decisions and rationales, akin to the practices of established

2 Ethereum Blockchain Explorer, available at Etherium.org

24 Skatteverket v. Hedqvist, Case C-264/14, Court of Justice of the European Union, 2015, available at
https://curia.europa.eu/ (accessed Aug. 14, 2024).

25 The Future of Online Dispute Resolution: Decentralized Justice Platforms, Columbia Science & Technology Law
Review, Vol. 23, No. 3 (2022).
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arbitration institutions like the International Chamber of Commerce (ICC). This would contribute
to the development of a consistent body of jurisprudence and foster legal certainty, as highlighted
by the United Nations Conference on Trade and Development (UNCTAD) in its Dispute
Settlement Provisions in International Investment Agreements (2005).

By incorporating these recommendations and drawing on established legal frameworks and
guidelines, blockchain-based ODR platforms like Kleros can address the challenges of biased
arbitrators, immutable records, insider trading vulnerabilities, and a lack of transparency, paving
the way for a more robust and trusted system of decentralised dispute resolution.

Conclusion

The intersection of intellectual property rights and blockchain technology offers a unique
opportunity to revolutionise dispute resolution. While traditional dispute-resolution mechanisms
often fall short in addressing the complexities of IP and copyright issues, decentralised platforms
like Kleros offer a promising solution. By leveraging the power of transparent, immutable, and
decentralised systems, Kleros can facilitate fair and efficient dispute resolution. However, as this
article has highlighted, significant challenges must be addressed to ensure the success and
widespread adoption of Kleros and other blockchain-based ODR platforms. From the potential for
biased or unqualified arbitrators to the immutability of blockchain records and the risks of insider
trading vulnerabilities, these obstacles cannot be overlooked.

To overcome these challenges, Kleros and similar platforms must implement robust governance
frameworks that draw on established legal frameworks, guidelines, and best practices. By adopting
rigorous accreditation processes for jurors, exploring code-upgradability solutions, enforcing strict
identity verification and ethical guidelines, and promoting transparency through the publication of
anonymised decisions, these platforms can pave the way for a more equitable and trusted system
of decentralised dispute resolution. As the world continues to grapple with the complexities of
intellectual property rights in the digital age, the potential of blockchain technology to
revolutionise dispute resolution must be harnessed. By addressing challenges head-on and
embracing a collaborative approach that brings together legal experts, technologists, and
policymakers, we can unlock the true power of decentralised justice and create a future in which
intellectual property disputes are resolved with transparency, fairness, and integrity.?’

26 Blockchain and Intellectual Property Rights: Challenges and Opportunities, Michigan Law Review, Vol. 119, No.
4 (2021).

27 IBA Rules on the Taking of Evidence in International Arbitration, International Bar Association (2020), available
at https://www.ibanet.org/ (accessed Aug. 14, 2024).
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In the words of Satoshi Nakamoto, the enigmatic creator of Bitcoin, "The root problem with
conventional currency is all the trust that's required to make it work. The central bank must be
trusted not to debase the currency, but the history of fiat currencies is full of breaches of that trust."
Just as blockchain technology has disrupted the traditional financial system by eliminating the
need for trusted intermediaries?®, Kleros and other decentralised ODR platforms have the potential
to disrupt the conventional dispute resolution landscape by removing the need for trusted
arbitrators and fostering a truly decentralised, transparent, and fair system of resolving intellectual
property and copyright disputes.

2 SEC Regulation Fair Disclosure (Reg FD), U.S. Securities and Exchange Commission, available at
https://www.sec.gov/ (accessed Aug. 14, 2024).
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